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Ontario 


ONTARIO   LAW   REFORM   COMMISSION 


Sixteenth  Floor 
18  King  Street  East 
Toronto,  Ontario 
M5C  1C5 


To  The  Honourable  Dalton  A.  Bales,  Q.C., 
Attorney  General  for  Ontario. 

Dear  Mr.  Attorney: 

Pursuant  to  section  2(1)  (a)  of  The  Ontario  Law  Reform  Commis- 
sion Act,  R.S.O.  1970,  c.  321,  the  Commission  initiated  a  study  of  The 
Solicitors  Act,  R.S.O.  1970,  c.  441. 

The  Solicitors  Act  finds  its  origins  in  legislation  going  back  well  over 
one  hundred  years.  Very  little  review  and  amendment  has  since  taken 
place.  With  the  enactment  of  the  revised  Law  Society  Act,  1970,  The 
Solicitors  Act  lost  its  provisions  dealing  with  the  admission  of  barristers 
and  solicitors  to  practice,  the  regulation  of  students-at-law,  the  regulation 
of  barristers  and  solicitors  in  practice  and  the  jurisdiction  of  the  court  over 
solicitors  as  its  officers.  All  that  remained  were  those  provisions  relating  to 
solicitors'  costs,  the  manner  in  which  quantum  could  be  reviewed,  how  fees 
could  be  collected,  and  the  regulations  relating  to  agreements  between 
solicitors  and  clients  respecting  fees. 

The  Solicitors  Act  is  based  on  English  legislation  and  practice  which  in 
some  respects  is  no  longer  suitable  to  the  needs  of  current  Ontario  practice. 
In  many  instances,  the  language  used  in  the  present  statute  is  archaic  and 
obscure,  and  has  caused  difficulty  in  interpretation.  One  of  the  most  serious 
deficiencies  in  the  statute  is  that  in  some  areas  it  does  not  hold  an  even 
hand  between  solicitors  and  clients.  Reform  to  achieve  that  end  is  long 
overdue.  The  statute  should  provide  the  public  with  a  sensible  course  of 
action  to  ensure  that  the  legal  fees  that  it  is  asked  to  pay  can  be  settled  and 
determined  in  a  fair  and  reasonable  manner. 


During  the  course  of  our  deliberations  we  considered  the  legislation, 
procedures  and  judicial  decisions  of  other  jurisdictions,  and  we  had  the 
benefit  of  advice  from  judicial  officers,  court  registrars,  lawyers  and 
academics  in  Ontario. 

The  Commission  concluded  that  the  basic  principles  and  procedures 
provided  for  in  the  statute  were  sound  but  that  much  could  be  done  in 
order  to  clarify  the  procedures  and  make  them  comprehensible  and  avail- 
able to  solicitors  and  clients  alike.  Accordingly,  we  recommend  the  repeal 
of  the  existing  statute  and  its  replacement  with  a  new  Solicitors'  Fees  Act, 
together  with  Regulations  and  Forms  thereunder. 

The  Commission  now  submits  its  Report. 


VI 


PART  A 
CHAPTER  1 


HISTORICAL  REVIEW 


The  subject  matter  of  The  Solicitors  Act^  can  be  divided  into  two  basic 
parts  —  one  dealing  with  soHcitors'  costs,  and  the  other  deaUng  with  agree- 
ments between  solicitors  and  clients. 

Prior  to  the  enactment  in  1970  of  The  Law  Society  Act,^  The  Solici- 
tors Act  had  also  contained  provisions  dealing  with  the  admission  of 
barristers  and  solicitors  to  practice,  the  regulation  of  students-at-law,  the 
regulation  of  barristers  and  solicitors  in  practice,  and  the  jurisdiction  of  the 
court  over  solicitors  as  officers  of  the  court.  These  provisions  were  deleted 
from  The  Solicitors  Act^  and  re-enacted  in  amended  form  in  the  new  Law 
Society  Act.  Thus,  The  Solicitors  Act  was  left  chiefly  with  its  provisions 
relating  to  costs  and  solicitor-client  agreements. 

The  forerunner  of  sections  2  to  1 3  of  the  present  Act  can  be  found  in 
sections  27  to  44  ot  An  Act  respecting  Attorneys  at  Law"^  which  themselves 
reflected  sections  XX  to  XXIII  ot  An  Act  to  provide  for  the  more  equal 
distribution  of  business  in  and  to  improve  the  practice  of  the  Superior 
Courts  of  Common  Law  in  Upper  Canada,  and  for  other  purposes  therein 
mentioned.^  Since  1859  there  have  been  various  amendments,  the  most 
major  one  occurring  in  1912.^  There  have  been  very  few  amendments  since 
that  time. 

Sections  27  to  44  of  the  1859  statute  of  Upper  Canada  can  be  traced 
back  through  the  earlier  1852-53  Act^  to  English  legislation  of  1843.  At 
that  time  an  act  to  consolidate  and  amend  numerous  existing  statutes  which 
dealt  with  attorneys  and  solicitors^  was  passed,  and  in  sections  37  to  53  of 
that  Act  can  be  seen  the  prototype  for  the  Canadian  legislation. 

Some  of  the  sections  of  the  English  statute  were  very  lengthy  and  com- 
bined, with  the  use  of  semi-colons,  a  number  of  distinctly  different  matters.^ 
When  the  1859  statute  of  Upper  Canada  was  enacted,  an  attempt  was 
made  to  separate  these  clauses  into  separate  sections.  While  there  is  no 
doubt  that  this  was  an  improvement  over  the  English  legislation,  this 
attempt  at  simplification  led  to  subsequent  problems.  When  the  1859 
Upper  Canada  statute  was  being  amended,  a  deleted  section  left  a  gramma- 
tical and  illogical  gap  in  the  legislation.  That  this  should  have  occurred  is 

'R.S.O.  1970,  c.  441. 
"R.S.O.  1970,  c.  238. 

'^The  Solicitors  Amendment  Act,  S.O.  1970,  c.  20. 
^C.S.U.C.  1859,  c.  35. 

'Prov.  of  Can.  Stat.  1852-53,  16  Vict.,  c.  175. 
T/ze  Solicitors  Act,  S.O.  1912,  c.  28. 
''Supra,  n.  5. 

^An  Act  for  consolidating  and  amending  several  of  the  laws  relating  to  Attornies 
and  Solicitors,  1843,  6  &  7  Vict.,  c.  73. 
^he  1852-53  Prov.  of  Can.  Stat.,  referred  to  supra  in  n.  5,  had  similar  defects. 


readily  understandable,  having  regard  to  the  history  of  the  legislation.  When 
the  clauses  were  consecutive,  as  they  were  in  the  English  Act,  clauses  1  and 
3,  for  example,  may  not  have  related  to  one  another,  while  both  may  well 
have  related  to  clause  2.  With  clause  2  deleted,  clauses  1  and  3,  read  con- 
secutively, made  little  sense.  This  particular  problem  will  be  discussed 
further  in  relation  to  certain  sections  of  the  present  Ontario  statute. 

Sections  17  to  33  of  the  present  Act  which  deal  with  agreements 
between  solicitors  and  clients  may  be  traced  back  to  sections  22  to  41  of 
The  Law  Reform  Act^^  of  Ontario. 

Prior  to  1 909,  some  reference  to  solicitor-client  agreements  was  found 
in  The  Conveyancing  and  Law  of  Property  Act,  1886.'^^  Section  23  gave  to 
a  solicitor  and  his  client  the  right  to  make  an  agreement  concerning  the 
amount  of  remuneration  that  the  solicitor  should  receive  for  his  services  in 
conveyancing  and  other  non-contentious  business.  The  remuneration  could 
be  in  the  form  of  a  lump  sum,  a  commission,  or  a  percentage.  If,  however, 
the  solicitor's  account  were  taxed,  and  the  solicitor  relied  on  the  agreement, 
it  was  open  to  the  client  to  show  that  the  agreement  was  unfair,  or  unrea- 
sonable, and  therefore  should  not  be  binding  on  him.  It  is  apparent  from 
these  very  early  provisions  that  solicitor-client  agreements  did  not  exclude 
taxation  of  the  solicitor's  account. ^^  It  is  interesting  that  these  early  provi- 
sions relating  to  solicitor-client  agreements  were  found  in  The  Convey- 
ancing and  Law  of  Property  Act,  and  were  obviously  designed  to  regulate 
remuneration  in  this  rather  narrow  context. 

It  was  not  until  1909  with  the  passing  of  The  Law  Reform  Act,^'^  that 
there  was  introduced  in  Ontario  the  broader  legislation  that  it  now  has 
dealing  with  solicitor-client  agreements.  Sections  22  to  41  incorporated 
those  few  sections  that  had  been  in  The  Conveyancing  and  Law  of  Property 
Act^'^  referred  to  above,  and  provisions  contained  in  a  later  act,  entitled 
An  Act  respecting  Solicitor s,^^'  but  went  on  to  deal  with  solicitor-client 
agreements  in  a  much  broader  manner.  The  new  sections  went  beyond 
business  relating  only  to  conveyancing  and  other  non-contentious  matters 
and  were  concerned  with  litigious  matters  as  well. 

The  origins  of  sections  22  to  41  can  be  found  in  English  legislation. 

In  England  two  separate  statutes  regulated  solicitor-client  agreements. 
One,  the  Solicitors  Remuneration  Act,  ]88P^  dealt  with  agreements  cover- 
ing conveyancing  and  other  non-contentious  business,  and  such  agreements 
were  open  to  judicial  review  on  a  taxation.  The  other,  the  Attorneys  and 
Solicitors  Act,  1870'^'  dealt  with  agreements  in  litigious  matters  as  well  as 

'°S.O.  1909,  c.  28. 
"S.O.  1886,  c.  20. 
^Tor  similar  legislative  provisions  in  England,  see  the  Solicitors  Remuneration  Act, 

1881,44  &45  Vict.,  c.  44. 
"S.O.  1909,  c.  28. 
^'S.O.  1886,  c.  20. 
'"■R.S.O.  1897,  c.  174. 
'«1881,44i&45  Vict.,  c.  44. 
'M870,  33  &  34  Vict.,  c.  28. 


conveyancing  matters,  but  with  respect  to  litigious  business,  the  agreements 
had  to  be  approved  by  the  taxing  officer  before  the  soHcitor  could  receive 
any  moneys  thereunder.  Subsequent  taxations  were  specifically  excluded.^® 

The  Ontario  legislation  of  1909,  on  which  the  relevant  sections  of  our 
present  Act  are  based,  purported  to  deal  with  agreements  in  both  areas, 
non-contentious  business  and  litigious  business,  in  the  same  way.  It  was 
because  of  this  that  problems  arose  and  still  arise  in  interpretation  of  the 
legislation.  This  matter  is  discussed  below,  in  those  parts  of  this  Report 
which  are  concerned  with  the  solicitor-client  agreement  sections  of  the 
present  Act. 

A  few  sections  of  the  present  statute  are  not  discussed  in  this  part  of 
the  Report,  which  contains  some  comments  on  the  legislative  history  of 
the  Act.  These  will  be  discussed  as  each  section  of  the  Act  is  reviewed  in 
Chapter  3  of  this  Report. 

In  summary,  it  is  important  to  be  aware  of  how  our  legislation  in 
Ontario  has  been  pieced  together  from  the  English  legislation.  The  present 
Act  has  been  comphcated  still  further  by  the  manner  in  which  some  of  its 
sections  have  been  constructed,  that  is,  by  subdividing  earlier  sections  from 
the  English  legislation.  Too,  Ontario  does  not  follow  the  English  practice 
of  a  divided  profession,  which  separates  barristers  and  solicitors  in  so  many 
basic  respects.  Accordingly,  any  statute  which  must  deal  with  someone  who 
is  both  a  barrister  and  a  solicitor,  but  which  is  based  upon  legislation  which 
dealt  primarily  with  solicitors,  must  be  carefully  worded  so  that  its  provi- 
sions are  adequate  to  meet  the  needs  of  Ontario  lawyers  in  their  dual  roles 
of  barristers  and  solicitors. 

''Ibid.,s.  15. 


CHAPTER  2 

PROBLEMS  WITH  THE 
EXISTING  LEGISLATION 


Before  examining  the  existing  provisions  of  The  Solicitors  Act,  and 
recommending  reform,  it  is  necessary  to  examine  the  basic  scheme  of  the 
Act  to  determine  whether  it  is  sound,  and  ought  to  be  maintained,  or 
whether  an  entirely  new  approach  is  required. 

The  major  portion  of  the  Act  is  concerned  with  the  manner  in  which 
a  solicitor  can  recover  his  costs  from  a  client  and  the  corresponding  right 
of  the  client  to  ensure  that  the  solicitor  is  not  overpaid.  There  are  two 
basic  situations  to  consider.  First,  there  are  the  cases  where  the  solicitor  and 
client  agree  that  work  shall  be  done  but  no  fee  is  fixed.  Secondly,  there  are 
the  cases  where  a  written  agreement  is  entered  into  between  a  solicitor  and 
his  client  fixing  the  amount  of  compensation.  The  statute  takes  separate 
approaches  to  each  situation. 

In  cases  where  there  is  no  written  agreement,  the  basic  scheme  is  as 
follows.  A  solicitor  must  wait  for  one  month  after  delivering  his  account 
before  he  can  take  any  step  to  recover  his  costs. ^  This,  presumably,  is  to 
give  the  client  an  opportunity  to  consider  the  bill,  take  advice  as  to  whether 
it  should  be  challenged  and  if  so  advised  put  into  motion  the  procedures 
available  to  him  to  have  the  bill  reviewed.  During  this  time  he  is  protected 
to  the  extent  that  he  cannot  be  faced  with  an  action  brought  by  the  solicitor 
on  the  bill. 

The  solicitor  can,  after  the  one  month  period  has  expired,  obtain  an 
order  on  praecipe,  referring  the  bill  to  taxation,-  or  he  can  sue  on  the  bill 
in  the  usual  way. 

Within  one  month  after  receiving  the  bill  the  client  may  obtain  an 
order  on  praecipe  for  a  taxation,^  or,  after  one  month  but  before  the  expir- 
ation of  twelve  months,  he  can  apply  to  the  court  for  an  order  referring  the 
bill  to  taxation.  It  should  be  noted  that  if  the  retainer  is  in  dispute,  or  if 
there  are  special  circumstances,  a  praecipe  order  is  unavailable  and  an 
application  must  be  made  to  the  court. 

The  client  may  not  get  an  order  referring  a  bill  for  taxation  after  any 
judgment  has  been  obtained  on  it,  or  after  twelve  months  from  the  date  of 
delivery  of  the  bill  unless  "special  circumstances"  can  be  demonstrated.  The 
solicitor  has  no  limitation  in  this  regard.^ 

The  practice  has  developed  that  when  a  reference  has  been  ordered, 
the  party  having  carriage  of  the  proceedings  obtains  an  appointment  for  the 

''The Solicitors  Act,  R.S.O.  1970,  c.  441,  s.  2  (1). 
nbid.,  s.  3  (c). 
'Ibid.,  s.  3  (b). 
nbid.,  s.  A  (1). 


hearing  from  the  office  of  the  "proper  taxing  officer"  for  the  county  in 
which  the  soHcitor  resides,^  and  he  then  serves  the  other  party  with  a  copy 
of  the  order  and  a  copy  of  the  appointment.  On  the  appointed  day  the 
parties  appear  before  the  taxing  officer.  A  shorthand  reporter  is  present. 
The  solicitor  begins  by  calling  evidence  taken  under  oath  and  designed  to 
prove  that  the  fees  claimed  in  the  account  were  properly  incurred,  and  that 
the  amount  requested  is  reasonable  in  the  circumstances.  The  cUent  has  full 
rights  of  cross-examination,  and  may  adduce  whatever  evidence  he  wishes. 
After  cross-examination  of  the  client's  witnesses,  the  solicitor  may  call  reply 
evidence.  Argument  follows  and  the  decision  is  rendered.  The  decision  takes 
the  form  of  a  report  which  is  confirmed  by  filing^  it  under  the  provisions  of 
the  Rules  of  Practice^  and  it  may  be  appealed  from  as  of  right  within 
fifteen  days  from  the  date  of  service  of  a  notice  of  filing.^  The  procedures 
with  respect  to  appeals  come  from  the  Rules  of  Practice  and  follow  the 
same  steps  as  in  the  case  of  an  appeal  from  a  master's  report.^  A  confirmed 
report  is  treated  as  a  judgment  for  the  purposes  of  obtaining  execution. 

On  a  taxation  under  The  Solicitors  Act,  the  taxing  officer  has  a  discre- 
tion with  respect  to  the  awarding  of  costs. ^^  He  can  also  dispose  of  the 
matter  ex  parte  if  a  party  duly  served  fails  to  attend. ^^  This  creates  some 
problems  when  it  is  the  solicitor  who  fails  to  appear,  unless  there  is  some 
other  evidence  as  to  the  work  being  done. 

The  present  Act  also  contains  provisions  dealing  with  the  right  of  the 
client  to  compel  a  solicitor  to  deliver  a  bill  and  then  have  it  taxed. ^-  Provi- 
sion is  also  made  for  taxation  at  the  instance  of  a  party  who,  although  not 
the  client,  is  liable  to  pay  the  bill.^'^  In  addition,  a  bill  may  be  referred  to 
taxation  after  it  has  been  paid  provided  the  application  is  made  within 
twelve  months  after  payment  and  there  are  special  circumstances.^^ 

There  are  a  number  of  basic  principles  inherent  in  these  procedures. 
It  is  considered  advisable  that  some  agency  should  have  jurisdiction  to 
review  the  costs  that  a  solicitor  charges  his  client.  Aside  from  the  ordinary 
jurisdiction  of  the  court  in  contract  actions,  solicitors,  as  officers  of  the 
court,  have  a  responsibility  to  account  to  the  court  for  their  conduct,  and 
it  is  only  natural  that  one  should  look  to  the  court  to  exercise  this  super- 
visory function.  We  have  considered  and  rejected  the  possibility  of  remov- 
ing this  function  from  the  court  and  placing  it  with  an  administrative  body. 

The  Taxing  Officer  at  Toronto  and  the  local  master,  local  registrar  or 
deputy  registrar  in  the  counties  are  "the  proper  taxing  officers"  for  the 
purposes  of  reviewing  a  bill.^^  These  are  appropriate  people  to  deal  with 

76/V/.,  s.  6  (9). 
76/W.,  s.  6  (5). 
'Rule  512. 
«Rule  516. 
nbid. 

'""The  Solicitors  Act,  s.6  {3);Re  Solicitor,  [1969]  2  O.K.  823. 
"r/ze  Solicitors  Act,  s.  5. 
^'Ibid.,  ss.  3  (a)  and  6  (1). 
''Ibid.,  s.  8. 
''Ibid.,  s.  10. 
''^Ibid.,s.  6  (9);  Rule  757. 


such  matters. ^^  In  our  view  it  is  important  that  the  local  registrars  deal  with 
local  solicitors.  There  is  an  economic  divergence  between  various  areas  of 
this  province,  and  the  quantum  of  solicitors'  fees  should,  in  part,  take  this 
factor  into  account.  In  addition,  this  ensures  that  a  client  can  have  a  solici- 
tor's account  reviewed  without  the  necessity  and  expense  of  going  to 
Toronto.  There  may  be  occasions  where  the  circumstances  warrant  a 
transfer  of  a  taxation  to  Toronto,  and  some  provision  should  be  made  for 
this.  The  general  approach,  however,  should  be  to  encourage  these  matters 
to  be  dealt  with  locally. 

We  are  also  satisfied  that  the  basic  form  of  the  review  is  appropriate. 
With  the  exception  of  Toronto,  it  is  relatively  easy  and  inexpensive  to  bring  a 
matter  on  for  taxation. ^^  Most  taxations  can  be  instituted  with  the  use  of  a 
praecipe  order.  If  this  procedure  were  made  as  comprehensible  to  the  client 
as  it  is  to  the  solicitor,  then,  in  our  view,  it  is  an  effective  and  expeditious 
procedure  and  ought  to  be  preserved.  Some  improvements,  however,  can 
be  made.  These  will  be  discussed  below. 

A  more  difficult  policy  question  arises  in  considering  whether  a  solici- 
tor should  have  the  convenience  of  taxation  and  the  resulting  speedy  execu- 
tion. There  is  no  doubt  that  this  statutory  procedure  provides  the  solicitor 
with  a  means  of  collecting  his  accounts  in  a  highly  preferred  manner.  On 
the  other  hand,  the  solicitor  is  compelled  to  justify  his  account  before  a 
judicial  officer,  and  this  gives  the  client  an  opportunity  to  have  the  extent 
of  his  liability  determined  in  the  same  expeditious  and  inexpensive  manner. 
The  fact  should  not  be  overlooked  that  this  is  a  beneficial  procedure  for 
the  client  as  well. 

The  taxation  procedure  is  justified  having  regard  to  the  unusual  rela- 
tionship that  exists  between  a  solicitor  and  client,  and  between  a  solicitor 
and  the  court.  The  relationship  between  a  solicitor  and  his  client  is  more 
than  contractual;  it  is  fiduciary  as  well.  A  solicitor  is  under  a  duty  to 
account  to  his  client,  to  take  no  unfair  advantage  or  secret  profit,  and  he  is 
obligated  to  render  services  to  the  best  of  his  professional  ability  in  return 
for  a  fair  and  reasonable  fee.  On  the  other  hand,  the  solicitor  has  a  duty  to 
the  court  that  includes  the  obligation  to  account  to  it  for  his  conduct,  and 
as  an  officer  of  that  court  he  is  subject  to  its  inherent  jurisdiction  at  com- 
mon law  to  review  his  charges.  If  the  court  is  empowered  to  review  those 
charges,  whether  at  common  law  or  by  statute,  and  they  are  so  reviewed 
and  fixed,  there  is  no  reason  why  charges  properly  earned  should  not  be 
promptly  paid.  If  the  court  were  to  abandon  this  degree  of  supervision, 
and  treat  the  soHcitor  who  seeks  payment  for  his  services  as  it  would  any 
other  professional  or  tradesman,  then  the  solicitor  would  have  no  complaint 
if  he  had  to  sue  for  his  fees  in  the  usual  manner.  In  addition,  it  must  be 
kept  in  mind  that  the  procedure  of  taxation  on  praecipe  is  only  available 
when  only  the  quantum  of  fees  is  in  issue.  If  the  issues  go  beyond  that,  an 
order  directing  a  taxation  must  be  sought.  At  that  hearing,  the  court  can 

"Assuming  that  the  recommendation  in  our  Report  on  the  Administration  of 
Ontario  Courts,  Part  III,  Chapter  1,  that  a  policy  be  adopted  pursuant  to  which 
local  registrars  would  be  legally  trained,  is  accepted. 

^Tn  Toronto,  an  additional  master  has  been  assisting  the  Taxing  Officer  in  solicitor 
and  client  taxations,  and  this  has  resulted  in  more  expeditious  dispositions. 
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determine  whether  the  circumstances  warrant  the  use  of  this  particular 
procedure  at  all.  It  may  be  that  if  an  application  is  refused,  the  trial  of  an 
issue  may  be  directed  and  the  parties  will  then  find  themselves  in  the  same 
position  as  ordinary  litigants. 

Our  adversary  process  is  geared  toward  bringing  straightforward  prob- 
lems to  an  early  and  expeditious  resolution.  The  procedures  under  The 
Solicitors  Act  are  consistent  with  the  principle.  We  have  concluded  there- 
fore that  the  retention  of  a  taxing  procedure  is  desirable  as  it  is  a  satisfac- 
tory method  of  disposing  of  questions  involving  solicitors'  costs. 

The  Solicitors  Act  also  deals  with  those  situations  where  an  agree- 
ment in  writing  has  been  made  between  a  solicitor  and  his  client  fixing  the 
amount  of  compensation. 

First,  one  questions  whether  there  should  be  any  cases  where  an  agree- 
ment of  this  nature  ought  to  be  enforced  by  the  courts.  On  the  one  hand, 
there  is  an  obvious  advantage  in  affording  parties  the  opportunity  to  settle 
the  terms  of  their  relationship  without  any  judicial  or  administrative  inter- 
vention. To  keep  matters  out  of  court  has  long  been  a  desirable  objective 
of  the  administration  of  justice.  On  the  other  hand,  it  has  long  been  recog- 
nized that  agreements  between  a  client  and  his  legal  adviser  concerning  the 
compensation  to  be  paid  to  the  latter  may  well  have  been  negotiated  in 
circumstances  where  the  solicitor  may  have  exercised  or  appeared  to  exer- 
cise undue  influence  over  the  client.  Ordinary  principles  of  contract  law  are, 
of  course,  available  to  deal  with  cases  where  there  has  been  actual  undue 
influence.  Furthermore,  it  has  long  been  recognized  that  when  a  court  or 
its  officers  are  involved,  justice  and  fairness  must  not  only  be  done  but  also 
appear  to  be  done.  Accordingly,  in  order  to  dispel  any  suspicion  that  the 
solicitor  may  have  used  his  position  improperly,  the  court  has  been  very 
reluctant  to  enforce  an  agreement  against  the  client  which  is  favourable  to 
the  solicitor.^^ 

Under  the  provisions  of  The  Solicitors  Act,  a  solicitor  may  make  an 
agreement  in  writing  with  his  client  respecting  the  amount  and  the  manner 
of  payment  for  his  services. ^^  The  amount  may  be  expressed  in  terms  of  a 
gross  sum,  commission,  percentage,  salary  or  otherwise.-^  If,  however,  the 
business  relates  to  contentious  matters,  agreements  involving  commissions 
and  percentages  are  not  permitted.-^  The  type  of  business  contemplated  by 
these  statutory  provisions  is,  generally  speaking,  commercial  in  nature,  but 
it  is  clear  that  agreements  relating  to  litigious  business  are  permitted  pro- 
vided that  no  sum  is  to  be  received  by  the  solicitor  until  the  agreement  has 
been  "examined  and  allowed"  by  the  taxing  officer. -- 

The  Act  further  provides  that  such  an  agreement  (assuming  for  the 
moment  that  this  refers  to  both  contentious  and  non-contentious  business 


^'Gola  V.  Philioiu  [1920]  3  W.W.R.  348. 

'"The  Solicitors  /4c/,  s.  18  ( 1 ). 

'"^Ihid. 

-'I hid.,  s.  18  (2). 

""Ibid.,  s.  19. 


agreements)  excludes  any  further  claim  of  the  solicitor  beyond  the  terms 
of  the  agreement  in  respect  of  services  in  relation  to  the  conduct  and  com- 
pletion of  the  business  in  respect  of  which  it  is  made,  except  such  as  are 
expressly  excepted  by  the  agreement. ^"^  Section  33  provides  that  a  solicitor's 
bill  for  the  amount  due  under  "any  such  agreement"  is  not  subject  to  any 
taxation. 

In  summary,  this  part  of  the  Act  contemplates  that  an  agreement 
covering  contentious  business  must  be  reviewed  by  the  taxing  officer  in 
order  to  determine  if  it  is  fair  and  reasonable,  but  other  agreements  are  not 
subject  to  review,  and  in  particular,  no  taxation  is  permitted.  Through  its 
statutory  jurisdiction  to  review  agreements  involving  business  to  be  done  in 
a  court,  the  court  preserves  the  right  to  determine  the  quantum  of  fees  just 
as  if  there  had  been  no  agreement  at  all.  This  is  consistent  with  the  rela- 
tionship existing  between  the  court  and  the  solicitor  as  discussed  earlier. 
It  is  interesting  to  speculate,  however,  as  to  why  the  statute  does  not 
provide  for  review  in  cases  involving  non-contentious  business.  The  solici- 
tor is  an  officer  of  the  court  when  he  acts  in  non-contentious  matters,  and 
historically  it  would  appear  that  such  agreements  could  be  reviewed. 

As  will  be  demonstrated  later,  there  are  two  sections  which  may  be 
interpreted  to  provide  the  court  with  the  jurisdiction  to  review  matters  of 
quantum  in  these  non-contentious  business  agreements.-^  In  our  view, 
however,  this  requires  a  strained  reading  of  the  legislation.  The  policy 
question  involved  should  be  reconsidered  and  the  legislation  clarified. 

The  provisions  of  The  Solicitors  Act  relating  to  agreements  have  been 
largely  ignored  by  the  practising  bar.  Few  agreements  relating  to  business 
to  be  done  in  the  court  are  ever  brought  to  the  attention  of  the  taxing 
officer  for  approval  before  the  solicitor  receives  payment  thereunder,  as  is 
required  by  statute.  This  is  not  surprising  since  the  legislation  contains  no 
sanctions  for  breach  of  this  requirement,  and  it  has  never  been  determined 
whether  or  not  non-observance  of  the  requirement  constitutes  a  breach  of 
some  ethical  rule.  Agreements  involving  non-contentious  business  are  hardly 
ever  litigated  notwithstanding  the  recent  case  of  Re  Solicitor?^  This  case 
is  discussed  below. 

The  Solicitors  Act  also  provides  that  no  agreement  affects  the  amount 
of  party  and  party  costs,  or  the  right  of  a  third  party  to  collect  such  costs 
from  the  client  as  a  result  of  an  award.  The  client,  however,  can  recover 
no  more  by  way  of  costs  from  a  third  party  than  the  client  is  bound  to 
pay  to  his  own  solicitor  under  an  agreement.-'*  There  is  provision  for 
re-opening  an  agreement  after  payment,-^  and  special  provisions  deal  with 
cases  where  the  client  is  acting  in  a  fiduciary  capacity,-^  where  the  solicitor 

''Ibid.,  s.  23. 

^'Ibid.,  ss.  25  and  27. 

=^[1972]  1  O.R.  694. 

"^The  Solicitors  Act,  s.  22. 

^Ibid.,  s.  27. 

"^Ibid.,  ss.  28  and  29. 
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dies  or  becomes  incapable  of  performing  under  the  agreement,^'*^  or  where 
the  client  changes  his  solicitor.'^" 

In  our  view,  statutory  provisions  respecting  agreements  between 
solicitors  and  clients  should  be  preserved.  The  legislation,  however,  must  be 
clarified  with  regard  to  what  agreements  should  be  permitted;  the  limita- 
tions thereon;  the  type  of  agreement  which  should  be  subject  to  review;  and 
the  form  of  the  review.  Furthermore,  the  current  provisions  of  the  Act  are 
couched  in  archaic  language  that  requires  updating. 


""Ibid.,  s.  31. 
''Ibid.,  s.  32. 


CHAPTER  3 

THE  PROPOSED  NEW  ACT 


We  now  turn  to  a  detailed  consideration  of  the  existing  legislation  with 
a  view  to  making  recommendations  for  reform.  We  recommend  the  enact- 
ment of  a  new  statute  to  replace  The  Solicitors  Act.  Part  B  of  this  Report 
contains  our  proposed  Draft  Bill.^  In  this  chapter,  we  consider  the  sections 
of  the  proposed  Act  numerically,  pausing  only  to  comment  on  the 
re-arrangement  of  the  order  of  sections,  and  on  the  introduction  of  new 
sections. 


1.  The  Name  of  the  Statute 

In  Chapter  1  we  referred  to  some  of  the  names  that  have  been  used 
to  describe  the  various  statutes  from  which  the  provisions  of  the  present 
Act  were  derived,  for  example,  An  Act  respecting  Attorneys  at  Law,  The 
Attorneys  and  Solicitors  Act,  The  Solicitors  Remuneration  Act,  etc.  The 
name,  The  Solicitors  Act,  has  existed  in  Ontario  since  the  revision  of  the 
statutes  in  1887.  This  was  the  result  of  the  enactment  of  The  Ontario 
Judicature  Act,  1881,-  and  in  particular,  section  74  thereof.  This  section 
provided  that  all  persons  admitted  as  solicitors  or  attorney  were  to  be 
known  as  "Solicitors  of  the  Supreme  Court  of  Ontario".  It  was  only  proper 
that  at  the  time  of  the  next  statutory  revision  in  1887,  the  statute  dealing 
with  these  officers  would  take  the  same  name  —  An  Act  respecting 
Solicitors.^ 

The  merger  of  the  terms  "solicitor"  and  "attorney"  resulted  from  the 
fusion  of  the  Courts  of  Chancery,  Common  Pleas  and  Queen's  Bench.* 
Previously,  those  practising  in  the  courts  of  equity  were  known  as  solicitors, 
while  those  practising  in  the  common  law  courts  were  known  as  attorneys. 
Yet  a  third  classification  existed,  namely  barristers,  who  were  entitled  to 
practise,  not  as  a  result  of  being  called  to  the  bar  of  a  court  of  equity  or 
a  court  of  common  law,  but  rather  as  a  result  of  obtaining  a  licence  to  so 
practise  from  the  Governor.  Historically,  this  was  an  accommodation  to  the 
French  after  1761  as  they  had  been  accustomed  to  having  barristers, 
solicitors,  attorneys  and  notaries  public  practise  in  all  courts.  As  far  as 
barristers  were  concerned,  however,  this  did  alter  the  practice  in  England 
which  recognized  the  right  of  barristers  to  practise  only  if  called  to  the  bar 
by  any  one  of  the  Inns  of  Court. 

The  Law  Society  of  Upper  Canada  was  established  in  1797  and  a 
contemporaneous  statute,  "An  Act  for  Better  Regulating  the  Practice  of  the 
Law",^  came  into  force  placing  the  profession  on  much  the  same  footing  as 
it  is  today.  It  set  out  the  rules  with  respect  to  qualifying  for  practice.  The 

^The  Solicitors  Act,  R.S.O.  1970,  c.  441,  is  contained  in  Appendix  I  to  this  Report. 

=S.O.  1881,  c.  5. 

^'R.S.O.  1887,  c.  147. 

*The  Ontario  Judicature  Act,  1881,  S.O.  1881,  c.  5,  s.  3. 

^Stat.  Upper  Can.  1797,  c.  13. 
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Law  Society  was  incorporated  in  1 822,  and  its  enabling  legislation^  took  a 
step  towards  separating  the  manner  in  which  the  profession  was  regulated 
by  placing  the  supervision  of  solicitors  and  attorneys  with  the  courts,  and 
by  reserving  to  itself  supervision  over  barristers.  This  largely  accounts  for 
the  ensuing  legislation  with  respect  to  costs  and  agreements  which  gave  the 
court  supervisory  jurisdiction.  It  was  not  until  1876  that  solicitors  came 
under  the  supervision  of  the  Law  Society  again. "^ 

Tlw  Law  Society  Act^  now  provides  that  members  are  entitled  to 
practise  as  both  barristers  and  solicitors.  The  provisions  of  the  Act  refer- 
able to  solicitors  can  be  traced  back  through  the  various  Solicitors  Acts  to 
An  Act  respecting  Attorneys  at  Law  of  1859.^  The  provisions  relating  to 
barristers  can  be  traced  through  that  line  of  statutes  dealing  with  barristers 
at  law,  an  early  example  being  An  Act  respecting  Barristers  at  Law.^^  With 
the  new  Law  Society  Act  of  1970,  the  provisions  concerning  qualification  of 
both  barristers  and  solicitors  were  brought  together.  The  Barristers  Act,^^ 
is  concerned  only  with  special  appointments,  and  appointments  of  Queen's 
Counsel,  while  The  Solicitors  Act  is  concerned  chiefly  with  costs  and 
agreements. 

We  have  considered  the  desirability  of  changing  the  name  of  The 
Solicitors  Act,  by  giving  it  a  name  which  will  indicate  the  fact  that  it  is 
concerned  with  solicitors'  costs  and  agreements,  and  will  also  indicate  that 
it  applies  to  barristers  as  well  as  solicitors.  We  recommend  that  the  name 
should  be  changed  to  The  Solicitors'  Fees  Act.  By  retaining  the  word 
"Solicitors"  at  the  beginning  of  the  name,  similarity  with  the  present  name 
is  preserved.  This  has  the  advantage  of  identifying  this  statute  with  its 
earlier  counterpart.  By  adding  the  word  "Fees",  the  name  directly  associ- 
ates the  statute  with  its  function,  namely  the  review  of  legal  fees  whether 
fixed  by  agreement  or  not. 

In  addition,  we  recommend  the  inclusion  of  a  definition  of  the  term 
"solicitor"  which  makes  it  clear  that  those  who  are  members  of  the  Law 
Society  of  Upper  Canada  and  entitled  to  practise  in  Ontario  as  both 
barristers  and  solicitors  are  covered  by  the  provisions  of  this  statute. ^^ 
This  means,  of  course,  that  clients  will  be  entitled  to  tax  bills  against 
barristers,  and  make  agreements  concerning  fees  directly  with  them.  In 
England,  with  the  separation  of  the  professions,  this  is  not  possible,  but 
this  is  not  the  case  in  Ontario.  There  may  be  questions  in  any  given  case 
as  to  whether  the  client  has  "retained"  the  barrister,  or  whether  it  was  his 
solicitor  who  did  so.  The  general  rule  is  that  a  solicitor  who  retains  counsel 
on  behalf  of  his  client  is  acting  as  an  agent  only,  and  there  is  privity 
between  the  client  and  counsel. ^"^  On  a  taxation,  however,  this  matter 
would  be  dealt  with  where  there  is  a  question  concerning  the  retainer, 

•'Stat.  Upper  Can.  1822,  c.  5. 

M/i  Act  to  amend  the  Laws  respecting  the  Law  Society,  S.O.  1876,  c.  31. 

"R.S.O.  1970,  c.  238. 

°C.S.U.C.  1859,  c.  35. 

•"C.S.U.C.  1859,  c.  34. 

"R.S.O.  1970,  c.  39. 

''Draft  Bill,  s.  1  (d). 

"See  Armour  v.  Kilmer  (1897),  28  O.R.  618. 
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while  in  cases  involving  enforcement  of  agreements,  the  point  could  arise 
as  an  ordinary  matter  of  defence  in  the  contract  action. 


2.  Definitions  of  General  Application 

A.  Definition  of  "client":  Proposed  Section  1  (a) 

A  definition  of  the  term  "client"  is  found  in  the  present  section  17  (a) 
of  The  Solicitors  Act.  This  definition  is  said  to  apply  only  to  those  pro- 
visions of  the  statute  relating  to  agreements  between  solicitors  and  clients. 
The  definition  of  "client",  however,  should  be  applicable  to  the  entire 
statute,  and  therefore  should  be  included  in  this  first  definition  section. 
We  propose  the  following  definition: 

1.  (a)  "Client"  means  a  person  who,  as  a  principal  or  on  behalf  of 
another  person  employs  or  is  about  to  employ  a  solicitor,  and 
includes  a  person  who  is  or  may  be  liable  to  pay  the  bill  of  a 
solicitor  for  any  services; 

The  wording  of  the  definition  itself  has  been  altered  only  slightly. 

B.  Definition  of  "court":  Proposed  Section  I  (b) 

The  present  Act  contemplates  14  different  apphcations  to  the  "court" 
or  "judge"  other  than  by  praecipe: 

(i)  An  application  under  section  4  for  an  order  directing  a  reference 
after  judgment,  or  after  twelve  months  from  delivering  a  bill, 
unless  there  are  special  circumstances; 

(ii)  An  application  under  section  6  (4)  for  leave  to  commence  or 
prosecute  an  action  while  a  reference  is  pending; 

(iii)  An  application  under  section  6  (7)  to  vary  the  contents  of  a 
praecipe  order; 

(iv)  An  application  under  section  6  (9)  for  an  order  directing  that 
the  reference  shall  be  heard  by  someone  other  than  the  proper 
taxing  officer  for  the  county  in  which  the  solicitor  resides; 

(v)  An  application  by  a  solicitor  under  section  7  for  leave  to  com- 
mence an  action  for  his  fees  although  one  month  has  not  expired 
since  the  delivery  of  the  bill; 

(vi)  An  application  under  section  8  by  a  party  ultimately  liable  to  pay 
an  account  for  an  order  referring  it  to  taxation  or  for  delivery 
of  the  bill; 

(vii)  An  application  under  section  9  for  an  order  directing  a  re-taxa- 
tion of  a  bill  already  taxed  if  there  are  special  circumstances; 

(viii)  An  application  under  section  10  for  an  order  referring  a  bill  for 
taxation  even  though  it  has  already  been  paid  if  there  are  special 
circumstances; 
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(ix)  An  application  under  section  1 1  directing  that  a  taxation  of  a  bill 
in  respect  of  business  transacted  in  a  Surrogate  Court  should 
be  referred  to  an  officer  of  that  court; 

(x)  An  application  under  section  25  by  a  party  to  an  agreement  as 
to  costs  or  by  someone  bound  to  pay  or  entitled  to  receive  such 
payment  for  an  order  determining  any  dispute  under  such  agree- 
ment and  enforcing  it  or  setting  it  aside  and  referring  the  ques- 
tion of  costs  to  taxation; 

(xi)  An  application  under  section  27  for  an  order  re-opening  an 
agreement  even  after  payment  has  been  made  thereunder  in  cases 
involving  special  circumstances; 

(xii)  An  application  under  section  29  for  an  order  directing  a  solicitor 
to  refund  money  received  under  an  agreement  with  a  fiduciary 
where  the  agreement  has  not  been  approved; 

(xiii)  An  application  under  section  31  for  an  order  dealing  with  an 
agreement  where  the  solicitor  dies  or  becomes  incapable  of 
acting  on  it; 

(xiv)  An  application  under  section  32  for  an  order  dealing  with  an 
agreement  where  the  client  wishes  to  change  solicitors  before  the 
conclusion  of  the  business  covered. 

Problems  lie  in  determining  which  officer  of  the  court  is  empowered 
to  deal  with  these  various  applications.  The  applications  under  some  of 
these  sections  are  specifically  directed  to  certain  court  officers,  for  example, 
under  section  7  (leave  to  commence  an  action  within  the  month)  the  appli- 
cation is  made  to  a  judge  of  the  Supreme  Court  or  of  a  County  or  a  District 
Court;  under  section  25  (determining  disputes  under  agreements)  the 
application  is  made  to  a  judge  of  a  court  where  the  business  covered  by  the 
agreement  is  to  be  done,  or  if  it  involves  a  Small  Claims  Court  or  non- 
litigious  business,  it  goes  to  a  Supreme  Court  judge;  under  section  27 
(re-opening  an  agreement)  the  application  is  made  to  the  Supreme  Court; 
and  under  sections  31  and  32  (dealing  with  agreements  when  solicitors  die, 
become  incapable  or  are  dismissed)  the  applications  are  made  to  any 
court  that  would  have  jurisdiction  to  examine  and  enforce  the  agreement. 
Otherwise,  all  applications  go  to  the  "court"  or  "judge"  and  it  is  not  easy 
to  determine  just  who  is  the  appropriate  judicial  officer  to  hear  these 
matters. 

Rule  207  of  the  Rules  of  Practice^^  provides  that  any  power  conferred 
upon  the  court  by  a  statute  may  be  exercised  by  a  judge  in  court  and, 
when  so  provided  by  the  Rules,  by  a  judge  in  chambers,  or  the  Master,  or 
a  local  judge  or  a  local  master  in  chambers.  Rule  209  provides  for  those 
applications  which  can  be  disposed  of  in  chambers.  Rule  209(4)  and  Rule 
209(18)  make  both  applications  relating  to  the  conduct  of  actions  or 
matters  and  applications  under  any  statute  that  authorizes  an  application 
to  a  judge,  respectively,  chambers  applications.   "Matter"   is  defined  by 

"Rules  of  Practice  and  Procedure  of  the  Supreme  Court  of  Ontario,  R.R.O.  1970, 
Reg.  545,  as  amended  to  April  1,  1973. 
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section  l(/i)  of  The  Judicature  Act^^  as  including  "every  proceeding  in  a 
court  not  in  a  cause"  and  a  reading  of  this  section  together  with  the  defi- 
nition of  "cause"  in  section  1(b),  and  the  definition  of  "action"  in 
section  1(a)  and  Rule  2(b),  would  indicate  that  these  applications  under 
The  Solicitors  Act  are  returnable  in  chambers.  Furthermore,  none  of  the 
exceptions  provided  for  in  Rule  210  apply  (except  perhaps  Rule  210(6)) 
and  accordingly  such  chambers  matters  can  be  dealt  with  by  a  master.  It 
can  be  argued  that  some  of  these  applications  are  originating  and  so  must 
be  heard  by  a  judge,  but  this  has  not  been  the  practice. ^^  Rule  211  would 
give  a  local  judge  or  master  jurisdiction  as  well  in  matters  in  his  county. 

We  recommend  that  the  statute  contain  a  definition  of  "court"  and 
that  the  definition  be  applicable  to  all  matters  where  "applications"  are 
contemplated.  We  propose  that  "court"  should  be  defined  as  "a  master 
or  local  judge  of  the  Supreme  Court".  This  definition  should  simplify  the 
present  legislation  by  stating  precisely  who  the  "court"  is,  and  it  has  the 
added  advantage  of  making  little  change  in  the  current  practice,  except 
that  local  judge  has  been  substituted  for  local  master  in  the  counties.  In 
all  cases  except  three  (the  Judicial  District  of  Ottawa-Carleton,  the  County 
of  Middlesex  and  the  County  of  Essex)  the  local  master  is  the  local  judge. 
In  these  three  cases,  the  local  master  is  not  the  local  judge  but  is  the  local 
registrar,^"  and  a  local  registrar  is  a  "proper  taxing  officer"  for  that  county. 
We  do  not  think  it  appropriate  to  have  the  same  person  hear  some  of  these 
applications  if  he  is  also  the  person  who  may  be  asked  to  tax  the  bill.  By 
our  proposal  we  have  endeavoured  to  ensure  that  in  the  three  areas 
mentioned  above,  the  local  judge  will  deal  with  the  application  rather  than 
the  taxing  officer. 


C.  Definition  of  "review  officer":  Proposed  Section  1  (c) 

As  will  be  explained  later,  reference  to  the  term  "taxation"  is  being 
removed  from  the  proposed  statute  and  the  term  "review"  is  being  sub- 
stituted in  its  place.  This  is  necessary  because  the  meaning  of  the  term 
is  not  readily  apparent  to  most  laymen.  It  is  equally  necessary  to  replace 
the  term  "Taxing  Officer",  and  we  recommend  the  term  "review  officer". 
It  is  not  practical  to  recommend  the  amendment  of  The  Judicature  Act  and 
the  Rules  of  Practice  wherever  the  term  "taxing  officer"  is  found,  and 
indeed  it  is  not  necessarily  desirable  to  do  so  merely  to  accommodate  the 
new  Solicitors'  Fees  Act.  A  taxing  officer  has  functions  aside  from  the 
review  of  solicitors'  fees  on  a  solicitor  and  his  own  cHent  basis,  for  example, 
when  he  acts  on  party  and  party  bills.  Accordingly,  we  have  adopted  the 
following  definition: 

1.   (c)   "review  officer"  means  the  master,  local  registrar  or  local  deputy 
registrar  who  functions  as  a  taxing  officer; 

^'R.S.O.  1970,  c.  225. 

'"See  Re  Gilray  Estate,  [1954]  O.W.N.  305;  Re  Shatz  and  Cunningham,  [1939] 
O.W.N.  31;  /?e  Robinson,  [1942]  O.W.N.  39. 

'"Reference  should  be  made  to  the  recommendation  in  our  Report  on  the  Admini- 
stration of  Ontario  Courts,  Part  III,  Chapter  1,  that  local  registrars  be  legally 
trained  and  appointed  as  local  masters  throughout  the  province. 
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It  may  be  that  if  and  when  the  Rules  are  revised,  consideration  should  be 
given  to  changing  the  term  "taxing  officer"  to  a  more  appropriate 
designation. 


D.  Definition  of  "solicitor":  Proposed  Section  \(d) 

The  necessity  for  a  definition  of  "solicitor"  has  already  been  explained 
under  the  heading  "The  Name  of  the  Statute". ^^  We  recommend  the 
following  definition: 

1.  (d)  "solicitor"  means  a  member  of  the  Law  Society  of  Upper  Canada 
who  is  authorized  to  practise  law  in  Ontario  or  who  was  so 
authorized  when  the  services  were  performed  for  which  the  fees 
in  question  were  charged; 


E.  Definition  of  "special  circumstances":  Proposed  Section  1(e) 

The  term  "special  circumstances"  is  found  in  the  following  places 
in  the  present  Act: 

(i)  Section  3,  which  deals  with  the  right  to  obtain  an  order  on 
praecipe  directing  a  reference  for  taxation  in  cases  "where  the 
retainer  of  the  solicitor  is  not  disputed  and  there  are  no  special 
circumstances"; 

(ii)  Section  4,  which  deals  with  the  right  to  obtain  an  order  directing 
a  reference  even  after  12  months  have  elapsed  since  the  bill  was 
delivered  if  there  are  special  circumstances; 

(iii)  Section  8  (2),  which  deals  with  cases  where  someone  other  than 
the  principal  party  liable  to  pay  a  bill  seeks  an  order  directing 
a  reference  and  provides  that  if  special  circumstances  had  to  be 
shown  by  the  principal,  the  court  can  take  into  account  any 
additional  special  circumstances  applicable  to  the  applicant; 

(iv)  Section  9,  which  provides  for  the  re-taxing  of  a  bill  in  special 
circumstances; 

(v)  Section  10,  which  provides  for  a  taxation  even  after  a  bill  has 
been  paid  if  there  are  special  circumstances; 

(vi)  Section  27,  which  provides  for  the  re-opening  of  an  agreement 
even  after  the  amount  agreed  to  has  been  paid  where  there 
are  special  circumstances. 

From  a  review  of  the  decided  cases  it  becomes  apparent  that  it  is 
impossible  to  provide  a  meaningful  definition  of  the  term  "special  circum- 
stances" if  the  object  of  the  definition  is  to  set  its  limits.  It  would  appear 
that  the  term  has  been  introduced  in  various  situations  all  of  which  are 
the  result  of  widely  differing  factual  occurrences.  The  common  thread  that 
runs  through  the  cases,  however,  is  that  the  court  is  provided  with  a  power 

^^Supra,  page  1 1 . 


17 

to  intervene  and  avoid  the  ordinary  statutory  rules  where  the  justice  and 
fairness  of  the  situation  demands  such  intervention.  For  example,  the 
expeditious  and  inexpensive  procedure  of  obtaining  a  praecipe  order  is 
highly  desirable  in  cases  where  the  client  has  been  delinquent  in  paying  a 
perfectly  proper  bill,  or  where  there  is  a  genuine  dispute  as  to  the  quantum 
of  the  account.  It  is  not  specifically  designed  to  cover  cases  where  the 
retainer  is  disputed  or  where  either  party  wishes  to  raise  a  matter  which 
may  go  to  the  question  of  the  liability  of  the  client  to  pay  at  all.^^ 

The  intent  of  the  legislation  is  to  give  the  court  flexibility  in  dealing 
with  situations  which  would  involve  an  injustice  if  strict  adherence  to  the 
rules  were  observed,  without  the  necessity  of  eliminating  the  rules  them- 
selves. For  example,  no  taxation  is  now  allowed  after  the  expiration  of 
twelve  months  from  delivery  of  the  bill,  or  after  it  has  been  paid.  This 
encourages  finality  in  proceedings  and  in  addition,  it  inhibits  those  who 
wish  to  assert  frivolous  claims.  On  the  other  hand,  there  may  be  cases 
where  it  is  only  fair  that  a  taxation  should  be  allowed  after  a  bill  has  been 
paid,  for  example,  where  the  items  claimed  are  gross  and  exorbitant  so  as 
to  amount  to  fraud.  The  test,  of  course,  may  differ  with  the  circumstances 
of  each  particular  case. 

In  earlier  decisions,  the  term  "special  circumstances"  as  used  in  the 
present  section  4  meant  that  either  the  solicitor  had  exerted  some  unfair 
pressure  or  his  charges  were  so  gross  that  he  was  guilty  of  fraud. ^^  But  in 
Re  Norman-^  a  broader  definition  was  applied,  and  it  was  said  that  the 
term  was  not  confined  to  cases  of  pressure  and  gross  over-charge,  but  that 
the  power  also  extended  to  cases  where  the  bill  contained  unreasonably 
large  charges  which  required  an  explanation.  This  definition  was  said  to 
apply  whether  or  not  the  bill  had  been  paid. 

With  the  passage  of  time  the  courts  took  a  more  reasonable  approach 
to  the  definition  of  "special  circumstances",  and  in  Rooney  v.  Jasinski,^^ 
the  court  decided  that  the  term  was  susceptible  of  a  more  general  definition, 
namely,  "any  circumstances  of  an  exceptional  nature  affecting  the  matter 
of  costs".  In  Re  Solicitor,-^  it  was  finally  settled  that  the  circumstances 
contemplated  were  not  confined  to  instances  of  fraud  as  a  result  of  a  gross 
and  exorbitant  claim,  but  rather  that  the  court  had  the  power  to  determine 
on  the  facts  of  each  case  when  it  ought  to  interfere. 

This  modern  approach  is  surely  the  better  one.  It  would  be  unwise  to 
try  to  define  the  term  more  precisely  in  the  statute,  when  its  purpose  is  to 
provide  the  court  with  a  means  of  intervention  if  necessary.  This  is  true 
in  each  of  the  six  instances  referred  to  above  where  the  term  is  now  used. 
Accordingly,  we  recommend  that  a  general  definition  be  inserted  which 
provides  that  the  court  may  find  that  the  circumstances  in  any  given  case 
are  of  an  exceptional  nature,  and  that,  therefore,  it  should  intervene. 

"See  Rooney  v.  Jasinski,  [1952]  O.R.  869. 
""See  Re  Thompson  (1867),  2.  Ch.  Cham.  100. 
^"(1886),  16  Q.B.D.  673. 
'^[1952]  O.R.  869. 
=^[1962]  O.W.N.  239. 
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1.  (e)  "special  circumstances"  means  any  circumstances  which  the  court 
finds  to  be  of  an  exceptional  nature  affecting  the  matter  of  fees 
or  the  liability  of  the  party  chargeable  therewith  to  pay  such 
fees. 

The  proposed  definition,  embodying  the  thinking  in  Rooney  v.  Jasinski, 
indicates  that  the  court  has  a  power  which  it  can  exercise,  but  does  not 
attempt  to  define  the  nature  of  the  cases  where  the  exercise  of  that  power 
will  alter  the  ordinary  rule. 


3.  Legal  Aid:  Proposed  Section  2 
A.  Proposed  Section  2 

We  recommend  the  inclusion  of  a  new  section  2. 

2.  This  Act,  other  than  sections  23  and  28,  does  not  apply  to  a 
person  who  is  receiving  legal  aid  pursuant  to  a  certificate  issued  under 
The  Legal  Aid  Act  or  to  his  solicitor. 

This  section  makes  it  clear  that  the  provisions  of  this  Act  do  not 
apply  to  a  person  who  is  being  legally  aided  pursuant  to  a  certificate  issued 
under  The  Legal  Aid  Act.-*  The  Legal  Aid  Act  and  the  Regulations  passed 
thereunder  provide  their  own  procedures  with  respect  to  determining  the 
ultimate  quantum  of  the  solicitor's  costs,  and  any  solicitor  who  accepts 
a  legally  aided  client  is  not  entitled  to  receive  any  payment  for  his  services 
beyond  the  scope  of  that  statute  and  those  regulations.  Section  127  (1)  (b) 
of  Regulation  557  passed  under  The  Legal  Aid  Act--'  does  not  in  any  way 
conflict  with  the  proposed  new  section  as  it  provides  that  in  cases  where  a 
client  is  entitled  to  money  or  property  in  a  judgment  or  settlement,  the  costs 
for  the  services  of  the  solicitor  can  be  agreed  to  by  the  client,  solicitor  and 
Legal  Accounts  Officer,  and  failing  such  agreement,  the  Legal  Accounts 
Officer  can  refer  the  matter  for  "taxation"  under  The  Solicitors  Act.  The 
amount  by  which  the  costs  exceed  the  party  and  party  costs  shall  be  paid 
into  the  Legal  Aid  Fund  unless  the  Director  or  Legal  Accounts  Officer 
decides  that  no  such  payment  need  be  made.  The  "taxation"  cannot  be 
required  by  either  the  client  or  the  solicitor. 

Our  attention  has  been  drawn  to  one  case  where  a  client  who  was 
being  legally  aided  obtained  a  praecipe  order  for  taxation,  and  forced  the 
solicitor  and  the  Director  of  Legal  Aid  to  move  to  have  it  set  aside.  We 
think  this  inappropriate.  In  our  view,  the  proposed  section  2  will  preclude 
such  a  situation  from  arising  in  the  future. 

This  exception,  however,  should  not  apply  to  the  provisions  of  the 
new  sections  23  and  28  (retaining  liens  and  unauthorized  practice).  The 
fact  that  a  client  is  being  legally  aided  should  not  deprive  him  of  the  right 
to  his  documents  in  the  event  that  he  wishes  to  dismiss  his  solicitor. 


'^R.S.O.  1970,  c.  239. 
'=^R.R.O.  1970,  Reg.  557. 
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In  addition,  a  person  who  is  being  legally  aided  should  not  be  exempt 
from  the  provisions  which  prohibit  unauthorized  practice.-" 


B.  Regulation  under  The  Legal  Aid  Act 

In  accordance  with  our  recommendation  that  the  word  "review" 
should  replace  the  term  "taxation",  we  recommend  that  section  127  (1) 
(b)  of  Regulation  557  passed  under  The  Legal  Aid  Act  should  be  amended 
by  substituting  the  word  "review"  for  the  word  "taxation".-^ 

4.  Solicitors' Fees:  Proposed  Section  3 

(Present  Sections  2  and  7) 

3. — (1)  A  solicitor's  bill  for  services  shall  contain  a  reasonable 
statement  or  description  of  the  services  performed,  an  itemized  or 
lump  sum  charge  for  such  services,  and  a  detailed  statement  of  any 
disbursements  made,  and  in  any  action  upon  or  review  of  such  bill, 
further  details  of  the  services  performed  and  charges  and  disburse- 
ments made  may  be  ordered. 

(2)  A  solicitor's  bill  shall  be  signed  by  him,  his  executor,  adminis- 
trator or  assignee  or  by  a  solicitor  employed  by  him  or,  in  the  case  of 
a  partnership,  shall  be  signed  under  the  name  of  the  partnership  by 
one  of  the  partners  or  by  a  solicitor  employed  by  the  partnership. 

(3)  A  solicitor's  bill  shall  be  delivered  by  giving  it  by  hand  to  the 
client  or  by  sending  it  by  ordinary  mail  addressed  to  him  at  his  place 
of  business  or  residence  or  by  leaving  it  for  him  at  either  of  such 
places. 

(4)  Except  as  provided  in  subsection  5,  no  action  shall  be  brought 
in  respect  of  services  performed  by  a  solicitor  until  one  month  after 
the  bill  therefor  has  been  delivered. 

(5)  The  court,  on  proof  to  its  satisfaction  that  there  is  probable 
cause  for  believing  that  the  client  is  about  to  depart  from  Ontario,  may 
on  the  application  of  a  solicitor,  authorize  him  to  commence  an  action 
for  his  services  against  the  client  although  the  one  month  period 
mentioned  in  subsection  4  has  not  expired. 

The  proposed  section  3,  while  altering  considerably  the  form  of  the 
present  sections  2  and  7,  has  retained  their  basic  content.  The  purpose  of 
the  alteration  is  to  put  the  legislation  on  a  positive  footing,  rather  than 
allowing  it  to  continue  on  its  present  negative  basis.  In  addition,  the 
language  of  the  new  section  has  been  simplified. 

The  new  section  contains  the  following  provisions  which  were  found 
in  its  predecessors:  that  no  action  shall  be  brought  by  the  solicitor  until 
one  month  after  the  bill  has  been  delivered;  that  the  bill  should  be  signed; 
that  the  bill  should  be  delivered;  that  the  bill  should  contain  sufficient 

^^See  section  28  of  the  proposed  Bill. 

^^See  Part  C  of  this  Report,  p.  83,  Proposed  Regulation  under  The  Legal  Aid  Act. 
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information  with  respect  to  the  charges  contained  therein;  and  that  the 
court  shall  have  jurisdiction  to  authorize  a  solicitor  to  commence  an  action 
for  his  services  although  one  month  has  not  expired  since  the  delivery  of 
the  bill,  when  a  client  is  about  to  abscond  from  the  jurisdiction. 

The  changes  in  the  new  proposal  include  the  following: 

(a)  The  term  "services"  replaces  "fees,  charges  or  disbursements"  in 
each  subsection.  This  simplification  of  language  is  used  through- 
out the  new  Act  where  appropriate. 

(b)  A  bill  should  be  signed  by  the  solicitor.  We  believe  that  this 
requirement  will  encourage  him  to  review  the  bill  before  it  is 
delivered.  Since  many  firms  in  Ontario,  however,  have  solicitors 
who  are  employees,  it  is  necessary  that  such  solicitors  should  be 
able  to  sign  a  bill. 

(c)  The  term  "post"  in  the  present  section  2(1)  is  somewhat  am- 
biguous. We  recommend  that  bills  should  be  sent  by  ordinary 
mail  as  it  is  now  common  experience  that  ordinary  mail  is  as 
likely  to  reach  an  addressee  as  registered  mail. 

(d)  The  term  "place  of  abode"  in  the  present  section  2(1)  is 
replaced  by  the  word  "residence". 

(e)  There  is  no  necessity  for  requiring  that  a  bill  be  accompanied  by 
a  letter  referring  to  it.  This  requirement  was  included  in  section 
2(1)  to  afford  a  solicitor  a  means  of  proving  that  his  bill  had 
been  sent,  and  to  provide  a  means  of  computing  time  under  this 
section  or  under  section  4.  In  our  view,  this  requirement  is  no 
longer  necessary,  as  a  bill  is  usually  dated,  and  a  party  can  prove 
service  in  the  usual  manner  if  required  to  do  so.  Accordingly,  we 
recommend  the  deletion  of  this  requirement. 

(/)  The  term  "taxation"  first  appears  in  the  statute  in  section  2(3), 
but  it  appears  frequently  thereafter.  This  expression  can  be  traced 
back  to  the  earliest  legislation  in  this  area,  and  is  generally  known 
in  this  context  as  the  process  by  which  an  officer  of  the  court 
examines  the  bill  of  costs  of  a  solicitor  and,  if  appropriate, 
reduces  it  or,  on  rare  occasions,  raises  it.  It  is  a  term  commonly 
misunderstood  by  clients  and  laymen.  As  one  of  the  express 
purposes  of  reviewing  this  statute  is  to  make  it  more  compre- 
hensible to  everyone,  we  recommend  that  the  term  "taxation"  be 
replaced  by  the  term  "review",  and  in  particular  instances  by 
further  expressions  which  make  it  clear  that  the  judicial  officer  is 
examining  and  reviewing  the  bill  in  order  to  determine  if  the 
amount  claimed  is  fair  and  proper. 

(g)  The  new  section  3(5)  is  the  present  section  7  with  one  signi- 
ficant change.  We  recommend  the  retention  of  this  section  which 
gives  the  court  jurisdiction  to  authorize  a  solicitor  to  commence 
an  action  for  his  services  although  one  month  has  not  expired 
since  the  delivery  of  his  bill  as  contemplated  by  the  new  section 
3(4).  The  present  section  specifically  provides  that  the  applica- 
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tion  should  be  made  to  a  judge  of  the  Supreme  Court  or  of  a 
County  or  District  Court.  In  our  view,  the  Master  or  local  judge 
is  an  appropriate  judicial  officer  to  deal  with  such  applications, 
and  we  are  in  favour  of  reducing  the  number  of  applications 
returnable  before  Supreme  Court  judges  if  possible.  As  the 
County  Court  judge  is  the  local  judge  in  any  event,  there  is  no 
change  in  this  respect.  A  master  makes  orders  granting  leave  to 
commence  actions  in  other  respects,  for  example,  leave  to  issue 
and  serve  a  writ  ex  juris,  and  therefore  can  appropriately  deal 
with  the  application  contemplated  by  this  section.  Accordingly, 
we  recommend  that  the  application  be  returnable  before  the 
"court",  and  the  definition  of  that  term  would  apply.^^ 

Subsection  5  is  made  a  part  of  the  new  section  3,  rather  than  a 
separate  section  as  in  the  present  Act  because  being  an  exception  to  the 
general  rule,  it  is  more  appropriately  placed  with  the  general  rule  itself. 


5.  The  Right  to  a  Review:  Proposed  Section  4 

Section  4  of  the  proposed  Act  introduces  a  provision  specifically 
rendering  all  bills  delivered  by  a  solicitor  subject  to  a  review  as  provided  in 
the  Act.  This  is  the  kind  of  provision  that  has  to  be  assumed  to  exist  on  a 
reading  of  the  present  Act.  It  is  desirable  that  it  be  specifically  spelled  out 
in  the  new  legislation  so  that  it  is  clear  that  all  bills  can  be  reviewed  subject 
to  the  terms  of  the  statute. 

We  recommend  that  section  4  read  as  follows: 

4.  Except  where  otherwise  provided  in  this  Act,  all  bills  of  solic- 
itors for  services  are  subject  to  review  in  accordance  with  this  Act. 


6.  Praecipe  Orders:  Proposed  Section  5 

(Present  Section  3) 

We  recommend  a  new  section  5  as  follows: 

5.  Where  the  retainer  of  a  solicitor  is  not  disputed  and  there  are  no 
special  circumstances,  an  order  may  be  obtained  on  praecipe,  in  the 
case  of  a  solicitor  who  has  an  office  located  in  the  Judicial  District  of 
York  from  the  Registrar  of  the  Supreme  Court,  and  in  all  other  cases 
from  the  local  registrar  of  the  Supreme  Court  in  the  county,  district  or 
judicial  district  in  which  the  solicitor  has  an  office,  or  if  he  has  no 
office,  then  in  the  county,  district  or  judicial  district  where  the  solicitor 
resides. 

{a)  by  the  client,  for  the  delivery  of  the  solicitor's  bill  and  referring 
it  to  a  review  officer  in  accordance  with  this  Part; 

{b)  by  the  client,  within  twelve  months  from  the  delivery  of  the 
solicitor's  bill,  whether  it  has  been  paid  in  whole  or  in  part, 
referring  it  to  a  review  officer  in  accordance  with  this  Part; 


^See  proposed  section  1(6) 
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(c)  by  the  solicitor,  at  any  time  after  the  expiration  of  one  month 
from  the  delivery  by  him  of  his  bill,  if  no  order  for  its  review  has 
been  previously  made,  referring  it  to  a  review  officer  in  accord- 
ance with  this  Part; 

and  in  each  case  the  review  officer  shall  review  the  bill  and  determine 
if  the  sum  claimed  is  fair  and  proper. 

We  are  in  favour  of  retaining  a  procedure  for  review  initiated  by  a 
praecipe  order  obtained  ex  parter^  Such  orders,  however,  should  only  be 
available  in  simple  cases  where  it  is  the  quantum  of  the  bill  that  is  in  dis- 
pute and  not  the  nature  of  the  retainer  between  the  solicitor  and  client.  A 
number  of  changes  with  respect  to  the  present  section  3  are  reflected  in  the 
new  section  5. 

{a)  The  present  section  refers  to  the  person  from  whom  a  praecipe 
order  can  be  obtained,  namely  "the  proper  officer  of  the  county 
where  the  solicitor  resides."  It  is  desirable  to  specify  the  judicial 
officer  who  can  issue  the  order.  In  the  Judicial  District  of  York, 
the  appropriate  officer  is  the  Registrar  of  the  Supreme  Court,  and 
elsewhere  it  is  the  local  registrar  of  the  Supreme  Court  in  the 
county,  district  or  judicial  district  in  which  the  solicitor  resides. 

{b)  The  present  Act  directs  the  application  to  the  proper  officer  in 
the  county  in  which  the  solicitor  resides.  It  is  more  appropriate 
to  refer  to  the  county  in  which  the  solicitor's  office  is  located. 
Only  where  the  solicitor  does  not  maintain  an  office,  should  the 
application  be  made  to  the  proper  officer  in  the  county  in  which 
the  solicitor  resides.  We  have  considered  the  possibility  of  direct- 
ing the  application  to  the  proper  officer  in  the  county  where  the 
client  resides,  thereby  facilitating  matters  for  the  client.  It  is  the 
client,  however,  who  seeks  out  the  solicitor,  and  sometimes  he 
retains  a  solicitor  whose  office  may  be  located  far  from  his  own 
residence.  If  problems  arise  regarding  the  bill,  the  client  should 
have  to  deal  with  the  solicitor  in  the  solicitor's  county  as  this 
follows  from  his  original  choice. 

(c)  The  wording  contained  in  subsections  (a),  (b)  and  (c)  of  the 
present  section  3  inadequately  describes  the  nature  of  the  order 
sought.  In  each  case  we  recommend  amendment  indicating  that 
the  order  is  one  referring  the  bill  for  review  and  for  a  determin- 
ation as  to  whether  the  amount  claimed  is  fair  and  proper. 

(d)  The  present  subsection  {b)  of  section  3  permits  the  client  to 
obtain  a  praecipe  order  for  a  reference  only  within  one  month 
from  the  date  of  delivery  of  the  bill,  while  subsection  (c)  of 
section  3  permits  the  solicitor  to  obtain  one  any  time  after  the 
expiration  of  one  month.  If  the  client  wishes  a  reference  after 
the  expiration  of  one  month,  but  within  twelve  months,  he  must 
apply  to  the  Master  for  such  an  order.  If  he  wishes  one  after 
the  twelve  months,  he  must  show  special  circumstances.  On 
applications  by  the  client  after  the  expiration  of  one  month  and 


^Present  section  3. 
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within  twelve  months,  orders  are  granted  as  a  routine  matter,  but 
the  client  is  put  to  the  additional  expense  of  seeking  the  order 
on  notice.  We  favour  making  the  ex  parte  procedure  available 
to  the  client  any  time  before  the  expiration  of  twelve  months 
from  the  date  of  delivery  of  the  bill  in  the  same  way  as  it  is 
available  to  the  solicitor.  This  involves  a  substantial  amendment 
of  subsection  (b)  of  section  3. 

Furthermore,  we  have  decided  that  the  new  section  5(^) 
should  permit  a  praecipe  order  to  be  obtained  on  the  application 
of  the  client  within  one  year  from  the  date  of  delivery  of  the  bill 
even  if  the  bill  has  been  paid  in  whole  or  in  part.  This  is  deemed 
necessary  because  many  solicitors  arrange  their  affairs  with 
clients  so  that  they  have  in  hand  either  all  or  a  large  portion  of 
the  fee  at  the  time  that  the  bill  is  rendered.  In  this  case  under 
the  existing  legislation  the  client  could  not  obtain  a  praecipe 
order  but  would  be  put  to  the  expense  of  moving  on  notice.  In 
our  opinion,  this  is  undesirable.  Further  consideration  of  this 
point  will  be  found  under  the  heading  "Matters  Preliminary  to 
the  Review"  particularly  with  reference  to  the  new  section  1 1 
(review  after  payment). 

(e)  While  the  forms  for  applications  for  praecipe  orders  and  the 
form  of  the  orders  themselves  have  been  in  use  as  a  matter  of 
practice,  they  are  nowhere  prescribed  by  statute  or  regulation. 
We  recommend  that  these  forms  should  be  prescribed  by  regu- 
lation under  The  Solicitors'  Fees  Act.  Draft  Regulations  and 
Forms  will  be  found  in  Part  B  of  this  Report.  Regulations 
prescribing  forms  are  expressly  authorized  by  section  45  of  the 
draft  Bill. 


7.  Orders  for  Review  on  Notice:  Proposed  Sections  6  and  7 

(Present  Section  4) 

A.  Proposed  Section  6(1) 

The  present  Act  is  silent  as  to  how  one  obtains  an  order  referring  a 
bill  for  review  in  the  event  that  an  order  cannot  be  obtained  on  praecipe. 
Such  an  order  is  available  at  common  law  on  application."'" 

The  court  has  inherent  jurisdiction  to  force  a  solicitor  to  account  to 
it  for  the  fees  that  he  charges,  and  it  does  so  by  compelling  him  to  justify 
his  bill  on  a  review.  This  jurisdiction  should  be  specifically  set  out  in  the 
Act  so  as  to  fill  the  gap  which  now  exists  between  the  present  sections  3  and 
4.  In  their  present  context  the  first  three  words  of  the  present  section  4  — 
"no  such  reference" — must  relate  to  a  "reference"  under  section  3  and  that 
is  certainly  not  what  was  intended.  This  problem  arose  as  a  result  of  the 
deletion  of  two  important  sections  in  the  amendments  of  1912,^^  which  is 
the  type  of  problem  that  we  referred  to  earlier  in  this  Report. 

""Rooney  v.  Jasinski,   [1952]   O.R.  869;  Arnoldi  v.  Tremaine  (1925),  57  O.L.R. 

310. 
^^The  Solicitors  Act,  S.O.  1912,  c.  28. 
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The  Solicitors  Act  of  ISQ?"^-  included  a  provision  between  what  have 
now  become  sections  3  and  4,  providing  that  in  case  an  application  was  not 
made  by  the  client  within  one  month  of  receiving  his  bill,  then  "the  court 
or  judge  on  application  can  order  a  reference  with  such  directions  and 
conditions  as  he  may  deem  proper".  The  term  "no  such  reference"  con- 
tained in  section  4  referred  to  the  aforesaid  application.  With  the  repeal 
of  this  old  provision,  the  words  "no  such  reference"  lost  their  original 
meaning.  One  of  the  provisions  that  was  repealed  in  1912  was  replaced  with 
provisions  for  praecipe  orders, '^■^  and  now  forms  the  basis  of  the  present 
section  3. 

This  problem  was  explained  by  Mr.  Justice  Parker  in  Re  Solicitor,^* 
where  the  question  arose  as  to  whether  a  master  had  jurisdiction  to  refer  a 
solicitor  and  client  bill  of  costs  for  taxation  if  the  retainer  was  disputed.  A 
practice  had  developed  indicating  that  a  Master,  on  application,  could 
direct  such  a  reference  in  appropriate  cases. ^^  This,  however,  conflicted 
with  some  earlier  decisions. ^^'  It  was  argued  that  the  Master's  jurisdiction 
could  not  be  found  in  the  repealed  section  of  The  Solicitors  Act  of  1897, 
and  accordingly  if  the  jurisdiction  for  the  order  was  to  be  found  in  the  in- 
herent jurisdiction  of  the  court,  only  a  Superior  Court  Judge  could  act.  This 
view  was  accepted  and  reliance  was  placed  on  the  decision  of  Attorney- 
General  for  Ontario  and  Display  Service  Co.  Ltd.  v.  Victoria  Medical 
Building  Ltd.^"^ 

No  one  suggested,  however,  that  the  Master  was  an  inappropriate 
person  for  deciding  whether  the  issue  regarding  the  retainer  could  be  settled 
without  an  action.  The  cases  indicated  that  the  practice  required  the  Master, 
if  he  had  such  jurisdiction,  to  refer  this  question  to  a  taxing  officer.  It  may 
be  that  a  taxing  officer  ought  not  to  decide  such  matters,  but  we  see  no 
reason  why  statutory  authority  to  do  so  should  not  be  vested  in  a  master 
or  local  judge. 

The  effect,  then,  of  introducing  a  section  specifically  providing  for  an 
application  for  an  order  referring  a  matter  for  review  where  a  praecipe 
order  is  unavailable  has  two  consequences.  First,  it  provides  statutory 
authority  which  makes  it  clear  that  this  procedure  is  available;  secondly, 
by  making  the  application  returnable  before  the  "court"  as  defined  in  the 
draft  Bill,  it  gives  the  Master  jurisdiction  and  thereby  over-rules  Re 
Solicitor, '^^  and  reinstates  the  practice  of  the  early  1960's.  This  amendment 
is  provided  for  in  the  new  section  6(1)  which  reads  as  follows: 

6. — (1)  Where  a  praecipe  order  cannot  be  obtained  under  section 
5,  an  application  may  be  made  by  the  client  or  by  the  solicitor  to  the 
court  for  an  order  referring  the  bill  to  a  review  officer  in  accordance 
with  section  8  who  shall  review  it  and  determine  if  the  sum  claimed 
is  fair  and  proper. 


'=R.S.O.  1897,  c.  174. 

^See  The  Solicitors  Act,  S.O.  1912,  c.  28,  s.  35. 

"T1965]   1  O.R.  189. 

""''Sec  Re  Solicitor,  [1962]  O.W.N.  \,  Re  Solicitor,  [1962]  O.W.N.  45. 

'"Re  Solicitor,  [1940]  O.W.N.  438;  Re  Solicitor,  [1945]  O.W.N.  494. 

"T1960]  S.C.R.  32. 

^[1965]  1  O.R.  189. 
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B.  Proposed  Section  6(2) 

The  wording  of  the  present  section  4(1)  is  ambiguous  in  setting  out 
those  cases  where  special  circumstances  must  be  shown.  It  is  not  clear 
whether  the  requirement  of  special  circumstances  applies  both  in  cases 
where  a  judgment  has  been  obtained,  and  in  cases  where  twelve  months 
have  elapsed.  While  it  may  be  appropriate  to  permit  a  reference  after  twelve 
months  in  cases  where  there  are  special  circumstances,  we  find  it  difficult  to 
conceive  of  a  situation  where  a  reference  ought  to  be  directed  after  a 
judgment  has  been  obtained  on  the  bill.  We  note  the  case  of  Pattullo  v. 
Church,'^'^  where  the  solicitor  obtained  a  default  judgment  on  his  bill  and 
the  client  then  sought  an  order  setting  aside  this  judgment  and  directing 
a  reference.  The  reference  was  sought  more  than  twelve  months  after  the 
delivery  of  the  bill.  The  order  was  granted  notwithstanding  the  delay  and 
the  default  judgment  was  set  aside.  In  our  view,  since  there  are  appeal 
procedures  for  dealing  with  judgments  and  procedures  to  move  against 
judgments  obtained  by  default,  there  is  no  reason  to  permit  references  in 
cases  where  such  judgments  stand.  If  the  judgments  are  set  aside,  there  is, 
of  course,  no  problem. 

Accordingly,  we  recommend  that  a  new  section  6(2)  be  enacted 
which  provides  that  notwithstanding  the  provisions  of  subsection  1  (the 
right  to  apply  for  an  order  when  a  praecipe  order  is  unavailable)  no  order 
should  be  granted  on  the  application  of  a  party  chargeable  after  twelve 
months  from  the  date  of  the  delivery  of  the  bill  unless  special  circumstances 
can  be  shown. '^'^  The  new  section  6(2)  should  read  as  follows: 

6. — (2)  No  reference  shall  be  ordered  under  subsection  1  upon  the 
application  of  the  client  after  twelve  months  from  the  day  on  which 
the  bill  was  delivered  unless  special  circumstances  are  shown. 


C.  Proposed  Section  7(1) 

A  new  section  7(1)  should  be  enacted  dealing  with  cases  where  a 
judgment  has  been  obtained  on  the  bill,  and  providing  that  no  reference 
shall  be  directed  after  judgment.  In  addition  it  should  be  made  clear  that 
no  action  shall  be  permitted  to  determine  the  quantum  of  a  bill  after  it  has 
been  reviewed.  The  procedure  of  review  of  quantum  under  The  Solicitors 
Act  must  be  an  alternative  to  the  procedure  by  way  of  action.  Section  7(1 ) 
should  read  as  follows: 

7. — ( 1 )  No  reference  shall  be  ordered  under  section  5  or  6  after  an 
award  or  judgment  has  been  obtained  thereon,  nor  shall  any  action 
be  brought  to  determine  the  quantum  of  a  bill  after  it  has  been 
reviewed. 

The  word  "verdict"  in  the  present  section  4(1)  has  been  replaced  by 
the  word  "award".  "Verdict"  is  an  old  term  used  in  arbitration  proceedings 
that  in  modern  times  has  been  largely  replaced  by  the  word  "award". 

"'(1880),  8P.R.  363. 

*°The  meaning  of  "special  circumstances"  has  been  discussed  previously. 
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Parties  may  still  submit  the  question  of  costs  to  an  arbitrator  and  his 
decision  would  take  the  form  of  an  award. ^^ 


D.  Proposed  Section  7(2) 

The  new  section  7(2)  is  substantially  the  same  as  the  present  section 
4(2).  It  provides  that  the  officer  making  the  order  can  give  a  special 
direction  relative  to  its  costs.  This  provision  may  be  unnecessary  because 
such  power  is  already  found  in  Rule  208  of  the  Rules  of  Practice.  Retaining 
the  provision,  however,  makes  it  clear  that  such  power  does  exist. 

7. — (2)   Where   a  reference  is  ordered  under  section  5   or  6,  the 
court  may  give  any  special  directions  relative  to  its  costs. 


8.  Review  Officer:  Proposed  Section  8 

(Present  Section  6(9)) 

The  new  Solicitors'  Fees  Act  should  have  a  separate  section  which 
specifically  sets  out  who  is  to  review  a  bill  which  has  been  referred,  and 
whether  there  is  some  opportunity  to  apply  to  have  the  review  moved  from 
one  officer  to  another.  At  present  some  provision  for  this  exists  in  section 
6(9),  but  it  is  inadequate.  We  recommend,  therefore,  the  enactment  of  a 
new  section  8  which  makes  it  clear  that  whether  an  order  has  been  obtained 
on  praecipe  or  otherwise,  it  shall  be  directed  to  the  appropriate  review 
officer^-  of  the  county,  district  or  judicial  district  where  the  solicitor's 
office  is  located,  or  if  he  has  no  office,  to  the  review  officer  of  the  county, 
district  or  judicial  district  where  the  solicitor  resides.  We  recommend 
further  that  the  court  on  application  should  have  the  power  to  direct  the 
review  to  the  review  officer  at  Toronto,  or  to  a  County  or  District  Court 
judge  to  be  assigned  by  the  Chief  Judge  of  the  County  and  District  Courts. 
A  review  directed  to  a  County  or  District  Court  judge  should  not,  how- 
ever, be  directed  to  the  County  or  District  Court  judge  who  heard  the 
application.  The  new  section  8  should  read  as  follows: 

8. — (1)  Where  an  order  for  review  of  a  solicitor's  bill  has  been 
obtained  by  praecipe  or  otherwise,  subject  to  subsections  2  and  3  of 
this  section,  the  bill  shall  be  reviewed  by  the  review  officer  of  the 
county,  district  or  judicial  district  in  which  the  solicitor  has  an  office, 
or  if  he  has  no  office,  by  the  review  officer  for  the  county,  district  or 
judicial  district  in  which  the  solicitor  resides,  but  the  court  may,  upon 
the  application  of  any  party,  direct  the  review  to  the  review  officer 
at  Toronto,  or  to  a  County  or  District  Court  judge  to  be  assigned  by 
the  Chief  Judge  of  the  County  and  District  Courts. 

(2)  A  review  directed  to  a  County  or  District  Court  judge  pur- 
suant to  subsection  1  shall  not  be  directed  to  the  County  or  District 
Court  judge  who  heard  the  application. 

"See  Re  Solicitor  (1906),  7  O.W.R.  827. 

^-IVe  have  defined  "review  officer"  in  section  1  (c)  of  the  draft  Bill  as  the  Master, 
local  registrar  or  local  deputy  registrar  who  functions  as  a  taxing  officer.  Under 
Rule  757,  every  local  master,  local  registrar  and  local  deputy  registrar  is  a  local 
taxing  officer. 
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(3)   Where  the  parties  consent,  the  bill  may  be  reviewed  by  the 
review  officer  at  Toronto. 

The  present  provision  speaks  of  "the  proper  taxing  officer  for  the 
county  in  which  the  solicitor  resides".  As  in  the  new  section  5,  it  is  more 
appropriate  to  refer  to  the  place  where  the  solicitor  has  an  office,  or  if  he 
has  no  office,  to  his  place  of  residence. 

The  proposed  section  8  affords  either  party  the  opportunity  to  have 
the  review  conducted  by  the  review  officer  at  Toronto,  or  by  a  County  or 
District  Court  judge  to  be  assigned  by  the  Chief  Judge  of  the  County  and 
District  Courts. ^^  There  may  be  instances  where  a  bill  should  not  be 
reviewed  locally,  for  example,  because  the  local  review  officer  knows  one 
or  both  of  the  parties  on  a  personal  basis.  The  section  also  provides  that 
on  consent,  the  parties  may  have  the  bill  reviewed  in  the  first  instance  by 
the  review  officer  at  Toronto. 

There  may  be  cases  where  the  local  registrar  should  not  review  the 
bill  because  circumstances  in  the  relationship  between  the  local  registrar 
and  the  solicitor  or  the  client  may  lead  to  bias.  In  addition,  the  local 
registrar  may  not  be  legally  trained,  and,  therefore,  may  not  be  qualified 
to  review  the  matter.  If,  as  we  have  recommended  in  our  Report  on  the 
Administration  of  Ontario  Courts, "^"^  local  registrars  are  members  of  the  Bar, 
however,  the  necessity  of  having  bills  reviewed  by  the  local  County  Court 
judge  would  be  obviated. 

Under  the  present  section  6(9)  doubt  exists  as  to  who,  if  anyone,  has 
jurisdiction  to  change  the  venue  of  a  reference."^'*  The  proposed  section  8 
clarifies  this  point. 


9.  Matters  Preliminary  to  the  Review: 
Proposed  Sections  9,  10  and  1 1 
(Present  sections  6(  1 )  and  10) 

The  sections  discussed  under  this  heading  deal  with  matters  pre- 
liminary to  the  review.  One  of  the  most  obvious  problems  with  the  present 
Act  is  that  its  sections  and  subsections  do  not  always  follow  logically. 
For  example,  section  5  is  concerned  with  a  matter  relating  to  the  reference 
itself  (failure  of  a  party  to  appear);  section  6(1)  is  concerned  with  the 
delivery  of  a  bill;  and  the  remaining  subsections  of  secdon  6  revert  back  to 
matters  relating  to  the  reference. 

*The  review  should  not  be  directed  to  the  same  County  or  District  Court  judge 
who  heard  the  application. 

^^In  our  Report  on  the  Administration  of  Ontario  Courts,  Part  III,  Chapter  1,  we 
recommended  that  a  policy  be  adopted  whereby  local  registrars  of  the  Supreme 
Court  be  members  of  the  Bar. 

^^There  are  two  reported  cases  bearing  on  this  point.  The  first  is  Re  Kennedy,  A 
Solicitor,  [1942]  O.W.N.  423.  In  that  case  the  Master  transferred  the  hearing  of 
a  taxation  which  was  commenced  by  praecipe  order  from  Windsor  to  Toronto 
and  the  circumstances  under  which  it  was  done  are  discussed.  The  second  is 
Re  Solicitors,  [1961]  O.W.N.  368,  where  a  similar  order  was  made.  Some  doubt, 
however,  was  expressed  as  to  whether  the  provisions  of  section  6(9)  applied  to 
praecipe  orders. 
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A.  Proposed  Section  9 

The  new  section  9  is  based  on  the  present  section  6(1)  with  only 
minor  amendments  as  to  wording.  This  section  deals  with  the  solicitor's 
compliance  with  an  order  directing  him  to  deliver  a  bill,  and  reads  as 
follows: 

9.  When  an  order  is  made  for  the  delivery  and  review  of  a 
solicitor's  bill,  the  solicitor  shall  deliver  the  bill  within  fourteen  days 
after  the  day  on  which  the  order  was  served  upon  him. 

B.  Proposed  Section  10 

We  recommend  the  enactment  of  a  new  section  10.  At  the  present 
time  there  is  no  procedure  providing  for  notification  to  those  affected  by  a 
review.  The  practice  is  that  when  a  party  obtains  an  order  directing  a 
review,  a  copy  is  taken  to  the  office  of  the  taxing  officer  who  is  to  hear  the 
matter  and  it,  together  with  a  copy  of  the  bill,  is  filed  and  an  appointment 
is  issued.  A  notice  of  the  appointment  together  with  a  copy  of  the  order 
is  then  served  by  the  party  having  carriage  of  the  proceeding  on  all 
interested  parties.  The  bill,  presumably,  is  already  in  their  possession  and 
so  it  is  not  delivered.  The  parties  then  attend  before  the  taxing  officer  at 
the  appointed  time.  We  think  it  is  desirable  to  have  specific  provisions  for 
service  of  the  order  and  appointment,  and  to  require  at  least  seven  clear 
days  notice  before  the  time  for  the  hearing.  If  the  order  has  been  obtained 
on  praecipe,  this  gives  the  parties  served  sufficient  time  to  move  to  have  it 
set  aside  if  so  advised.  According  to  Rule  219(6)  of  the  Rules  of  Practice, 
they  must  move  within  four  days  of  the  time  when  the  order  came  to  their 
attention. 

The  only  present  provision  offering  some  guidance  as  to  the  procedure 
is  Rule  759  which  gives  the  taxing  officers  power  on  taxation  inter  alia  "to 
give  general  directions  for  the  conduct  of  taxations  before  them".  This 
Rule  is  not  sufficient  for  our  purposes  but  is  a  useful  supplement  to  the 
proposed  section  10. 

10.  The  order  directing  a  review  of  a  solicitor's  bill  and  the  appoint- 
ment for  such  review  shall  be  served  by  the  person  obtaining  the  order 
on  all  persons  affected  by  the  review  at  least  seven  clear  days  before 
the  day  appointed  for  the  hearing. 


C.  Proposed  Section  1 1 

The  present  section  10  provides  that  the  payment  of  a  bill  does  not 
preclude  a  review  if,  (i)  the  application  is  made  within  12  months  after 
payment,  and  (ii)  the  special  circumstances  of  the  case  require  such  review. 
Accordingly,  in  these  cases  there  is  an  absolute  limitation  period  of  one 
year. 
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We  recommend  that  this  hmitation  period  be  removed.  There  have 
been  cases  where  a  client  has  paid  a  bill  and  the  client  subsequently  dis- 
covers after  the  year  has  elapsed  that  he  has  been  overcharged.  The  exist- 
ing limitation  period  bars  the  client's  claim.  We  recognize  that  this  kind  of 
case  occurs  infrequently,  and  in  considering  the  benefit  accruing  to  clients 
from  the  removal  of  the  limitation  period,  we  had  to  consider  also  the 
effect  of  that  removal  on  solicitors  who  would  find  themselves  unpro- 
tected by  the  one  year  limitation  period. 

The  present  limitation  period  affords  the  solicitor  a  protection  which 
permits  him  to  consider  his  billing  and  payment  procedures  as  closed  one 
year  after  payment.  Ordinarily,  one  could  assume  that  the  act  of  payment 
is  a  strong  indication  that  the  client  is  not  interested  in  disputing  the 
account,  and  the  solicitor  may  then  safely  close  his  file.  As  pointed  out 
above,  however,  payment  does  not  necessarily  mean  that  the  matter  is 
closed  from  the  client's  point  of  view. 

There  can  be  no  doubt  that  the  one  year  limitation  provision  is  highly 
desirable  so  far  as  the  solicitor  is  concerned.  This  is  especially  true  now  that 
the  federal  income  tax  regulations  require  a  solicitor  to  report  and  pay  tax 
on  a  fees  billed  basis  rather  than  on  a  fees  received  basis.  We  are  of  the 
view,  however,  that  on  balance  the  limitation  period  should  be  removed. ^^ 

Accordingly,  we  recommend  that  a  new  section  1  1  be  enacted  to 
provide  that  a  client  who  pays  a  bill  can  still  obtain  an  order  directing  a 
review  if  special  circumstances  can  be  shown.  Section  1 1  should  read  as 
follows : 

11.  The  payment  of  a  bill  does  not  preclude  the  court  from  refer- 
ring it  for  review,  if  on  the  application  special  circumstances  are 
shown. 


10.  Matters  Relating  TO  THE  Review: 
Proposed  Sections  12-18 

(Present  section  5,  Rule  675;  Sections  6(2),  6(5),  6(3),  6(4), 
6(7),  6(8)  and9) 

The  sections  discussed   under  this  heading  arc  concerned  with  the 
conduct  of  the  review. 


A.  Proposed  Section  12 

We  recommend  a  new  section  1 2  as  follows: 

12.  Where  a  person  who  has  been  served  with  notice  under  section 
10  or  the  person  who  obtained  the  order  for  review  fails  to  attend 
at  the  place  and  time  appointed  for  the  review,  the  review  officer  to 
whom  the  reference  is  directed  may  review  the  bill  ex  parte. 


"If  the  recommendations  of  this  Commission  contained  in  its  Report  on  the  Limi- 
tation of  Actions,  1969,  are  adopted,  the  ordinary  limitation  period  of  six  years 
would  apply  to  such  claims  by  a  client,  whose  action  would  undoubtedly  be 
framed  in  quasi-contract. 


30 

This  section  is  an  amended  form  of  the  present  section  5.  Considera- 
tion was  given  to  deleting  the  present  section  5  entirely,  on  the  basis  that  it 
was  unnecessary.  We  decided  in  favour  of  its  retention,  however,  as  a 
result  of  consultations  that  we  had.  In  our  view  it  is  desirable  that  the 
review  officer's  jurisdiction  to  proceed  ex  parte  be  reaffirmed. 

It  was  suggested  to  us  that  if  the  solicitor  fails  to  attend,  the  Act 
should  permit  the  review  officer  to  adjourn  the  review,  and  report  the 
solicitor  to  the  Chief  Justice  of  the  High  Court.  On  one  occasion  the 
Court  of  Appeal  criticized  a  taxing  officer  for  finding  that  the  solicitor  was 
entitled  to  nothing  when  he  did  not  attend  and  was  therefore  not  available 
to  give  direct  evidence.  As  the  onus  is  on  the  solicitor  at  a  review  to  justify 
his  charges,  however,  his  failure  to  attend  could  lead  to  no  other  result,  and 
we  respectfully  suggest  that  the  taxing  officer  had  no  alternative  than  to 
make  a  finding  against  the  solicitor.  The  solicitor  can  take  steps  to  have 
the  report  set  aside  or  to  appeal  if  he  sees  fit.  Such  a  result  is  penalty 
enough  for  the  solicitor  and  we  respectfully  disagree  that  this  is  a  discipli- 
nary matter  or  one  for  the  Chief  Justice. 


B.  Proposed  Section  13 


We  recommend  a  new  section  1 3  which  makes  it  clear  that  the  onus  is 
on  the  solicitor  to  justify  that  his  claim  is  fair  and  proper.  We  do  not 
propose  to  recommend  legislation  setting  out  the  procedure  to  be  followed 
on  a  review,  but  this  new  section  does  provide  a  client  with  some 
guidance  as  to  where  the  onus  lies.  This  does  not  change  the  existing 
practice  but  merely  sets  it  out  in  the  legislation.  Section  13  should  read  as 
follows: 

13.  Upon  a  review  of  a  solicitor's  bill  by  a  review  officer,  the  onus  is 
on  the  solicitor  to  satisfy  the  review  officer  that  his  claim  is  fair  and 
proper. 


C.  Proposed  Section  14 

We  recommend  that  Rule  675  of  the  Rules  of  Practice  dealing  with  the 
factors  to  be  considered  by  a  review  officer  on  a  review  should  become  the 
new  section  14  of  The  Solicitors'  Fees  Act,  and  should  be  deleted  from  the 
Rules.  Rules  656  to  696  are  concerned  primarily  with  party  and  party  costs 
and  the  taxation  of  these  costs.  The  few  sections  relating  to  solicitor  and  his 
own  client  costs  and  to  liens  should  be  removed  and  placed  in  The  Solicitors' 
Fees  Act,  where  they  have  more  relevance.  We  recommend  that  section  14 
read  as  follows: 

14. — (1 )  Upon  a  review,  the  review  officer  may  allow  the  costs  of 
proceedings  taken  that  were  in  fact  unnecessary  where  he  is  of  the 
opinion  that  such  proceedings  were  taken  by  the  solicitor  because,  in 
his  judgment,  reasonably  exercised,  they  were  conducive  to  the  inter- 
ests of  his  client,  and  the  review  officer  may  allow  the  costs  of  pro- 
ceedings that  were  not  calculated  to  advance  the  interests  of  the  client 
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where  the  proceedings  were  taken  by  the  desire  of  the  client  after  being 
informed  by  his  solicitor  that  they  were  unnecessary  and  not  calculated 
to  advance  his  interests. 

(2)  Subsection  1  does  not  apply  to  solicitor  and  client  costs  pay- 
able out  of  a  fund  not  wholly  belonging  to  the  client,  or  by  a  third 
party. 


D.  Proposed  Section  15 


We  recommend  a  new  section  15  as  follows: 

15. — (1)  On  the  review,  the  solicitor  shall  give  credit  for  and  an 
account  shall  be  taken  of  all  sums  received  by  him  from  or  on  account 
of  the  client,  and  the  solicitor  shall  forthwith  refund  any  sum  that  is 
found  on  the  review  to  have  been  overpaid. 

(2)  Any  sum  found  due  the  solicitor  on  a  review  shall  be  paid 
by  the  client  forthwith  after  confirmation  of  the  report  by  filing  as  in 
the  case  of  a  master's  report  as  provided  in  the  Rules  of  Practice  of 
the  Supreme  Court. 

(3)  The  costs  of  a  reference  are,  unless  otherwise  ordered,  in  the 
discretion  of  the  review  officer. 

The  new  section  15(1)  is  substantially  the  same  as  the  present  section 
6(2).  The  wording  has  been  altered  so  as  to  make  it  clear  that  the  liability 
of  the  solicitor  to  account  for  any  sums  received  by  him  applies  both  to 
cases  where  the  review  arises  as  a  result  of  a  praecipe  order  for  delivery 
and  review  of  a  bill,  and  to  cases  where  some  other  order  has  been  obtained 
directing  a  review.  In  addition,  the  reference  to  "the  proper  taxing  officer" 
has  been  deleted,  as  this  is  already  provided  for  in  the  new  section  8. 

The  new  section  15(2)  is  an  amended  form  of  the  present  section 
6(5).  The  wording  of  the  present  subsection  is  inaccurate  insofar  as  it 
refers  to  "certification"  or  a  "certificate".  The  review  officer  does  not 
"certify"  in  his  report,  nor  is  there  a  certificate  to  file.  He  finds  an  amount 
due  and  he  so  reports.  It  is  his  report  which  is  filed. 

We  recommend  that  a  form  of  report  be  included  in  the  Regulation 
under  The  Solicitors'  Fees  Act.  This  form  (Form  7)  is  set  out  in  Part  B 
of  this  Report. 

The  position  of  the  phrase  "by  the  party  liable  to  pay  the  same"  has 
been  altered  so  as  to  make  the  subsection  more  readable,  and  the  reference 
to  the  confirmation  procedure  is  enlarged  so  as  to  make  it  clear  that  the 
procedures  already  provided  for  in  the  Rules  of  Practice  apply  here.^^ 

The  new  section  15(3)  is  an  amended  form  of  the  present  section 
6(3).  The  last  clause  of  section  6(3)  has  been  deleted  as  it  is  unnecessary. 
The  power  of  the  review  officer  to  award  costs  has  already  been  provided 

''See  Rule  512  of  the  Rules  of  Practice. 
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for  in  a  general  way  in  Rule  208.  It  is  advisable,  however,  to  maintain  this 
provision  in  The  Solicitors'  Fees  Act.  Guidance  as  to  how  the  costs  of  a 
review  will  be  dealt  with  can  be  found  in  the  case  law.^^ 


E.  Proposed  Section  1 6 

We  recommend  a  new  section  16  as  follows: 

16.  No  action  shall  be  commenced  in  respect  of  any  matter  referred 
for  review  pending  the  review  without  leave  of  the  court  in  which  the 
proposed  action  is  to  be  brought. 

The  new  section  16  is  substantially  the  same  as  the  present  section 
6(4).  The  only  change  is  that  leave  to  proceed  with  an  action  must  be 
obtained  from  the  court  where  the  contemplated  action  is  to  be  commenced, 
and  not  from  a  "court"  as  defined  in  The  Solicitors'  Fees  Act.  This  section 
does  not  conflict  with  the  new  section  7(1)  which  provides  that  no  action 
shall  be  brought  on  a  bill  after  the  reference  settling  quantum  has  been 
completed. 


F.  Proposed  Section  17 

We  recommend  a  new  section  17. 

17.  An  order  directing  a  solicitor  to  deliver  his  bill  and  an  order 
referring  the  bill  for  review  shall  be  deemed  to  contain  the  provisions 
of  sections  15  and  16  whether  obtained  on  praecipe  or  otherwise  and 
whether  obtained  by  the  solicitor  or  the  client,  but  it  may  contain  any 
variation  therefrom  and  any  other  direction  that  the  court  may  see  fit 
to  make  on  application. 

The  new  section  combines  subsections  7  and  8  of  the  present  section  6. 

G.  Proposed  Section  18 

We  recommend  a  new  section  18. 

18.  No  bill  that  has  been  reviewed  shall  be  again  referred  unless 
under  the  special  circumstances  of  the  case  the  court  thinks  fit  to  order 
that  it  be  reviewed  again,  in  which  case  all  the  provisions  of  this  Act, 
so  far  as  they  are  applicable,  apply  to  such  review. 

The  new  section  1 8  is  an  amended  form  of  the  present  section  9. 
"Special  circumstances"  has  already  been  defined  in  the  Act,  and,  therefore, 
this  section  permits  the  court  in  appropriate  cases  to  re-review  a  bill.  For 
example,  if  a  review  has  proceeded  in  the  absence  of  one  of  the  parties,  it 
may  be  re-opened. ^^ 

''See  Re  Solicitor,  [1969]  2  O.R.  823. 
'"See  Re  Manners  (1853 ),  4  Gr.  432. 
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11.  Third  Parties:  Proposed  Section  19 

(Present  Section  8) 

The  present  section  8  deals  with  the  right  of  a  party  who  will  ulti- 
mately pay  a  solicitor's  bill  to  apply  for  review  notwithstanding  that  he  is 
not  the  principal  party  liable  for  payment.  Section  8(2)  provides  that  the 
court,  on  such  application,  is  to  take  into  account  any  special  circumstances 
applicable  to  this  party  although  such  circumstances  may  not  be  applicable 
to  the  principal  party.  Section  8(4)  provides  that  in  cases  where  the  party 
ultimately  paying  the  bill  is  not  entitled  to  a  review,  but  is  entitled  to  an 
accounting  between  himself  and  the  principal  party,  he  can  have  such  an 
accounting  in  a  summary  way  without  the  necessity  of  commencing  an 
action. 

We  recommend  the  retention  of  this  section  with  a  number  of  minor 
amendments  as  follows: 

(a)  The  wording  in  subsections  1  and  2  should  be  changed  because 
in  the  present  provisions  there  is  an  unnecesary  use  of  the  two 
terms  "party  chargeable"  and  "principal  party"  when  in  most 
cases  one  term  will  suffice. 

(b)  Subsection  3  should  be  amended  by  deleting  the  requirement  that 
the  party  chargeable  must  pay  for  the  costs  of  a  copy  of  the  bill. 
In  modern  practice  there  is  no  need  for  such  a  requirement  and  it 
may,  if  maintained,  lead  to  unnecessary  delay. 

(c)  Subsection  5  should  be  deleted  as  it  is  unnecessary.  Incorporation 
of  provisions  relating  to  the  review  are  provided  for  specifically 
when  required. 

The  new  section  19  should  read  as  follows: 

19. — (1)  Where  a  person,  not  being  chargeable  as  the  principal 
party,  is  liable  to  pay  or  has  paid  a  bill  either  to  the  solicitor  or  to  the 
principal  party  chargeable  with  the  bill,  the  person  so  liable  to  pay  or 
paying  may  apply  to  the  court  for  an  order  referring  it  for  review  as 
the  principal  party  chargeable  therewith  might  himself  have  done,  and 
the  same  proceedings  shall  be  had  under  this  Act  as  if  the  application 
had  been  made  by  the  principal  party. 

(2)  If  an  application  under  subsection  1  is  made  in  circumstances 
in  which  special  circumstances  must  be  shown,  the  court  may  take 
into  consideration  any  additional  special  circumstances  applicable  to 
the  person  making  it,  although  such  additional  special  circumstances 
might  not  be  applicable  to  the  principal  party  chargeable  with  the  bill 
if  he  was  the  person  making  the  application. 

(3)  For  the  purposes  of  a  review  under  subsection  1,  the  court 
may  order  the  solicitor  to  deliver  a  copy  of  his  bill  to  the  person 
making  the  application. 

(4)  When  a  person,  other  than  the  client,  applies  for  a  review  of  a 
bill  delivered  or  for  the  delivery  of  a  copy  thereof  for  the  purpose  of 
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review  and  it  appears  that  by  reason  of  the  conduct  of  the  client  the 
applicant  is  precluded  from  obtaining  a  review  of  the  bill  but  is  never- 
theless entitled  to  an  account  from  the  client,  it  is  not  necessary  for 
the  applicant  to  bring  an  action  for  an  account,  but  the  court  may,  in 
a  summary  manner,  refer  a  bill  already  delivered  or  order  delivery 
of  a  copy  of  the  bill,  and  refer  it  for  review  as  between  the  applicant 
and  the  client,  and  may  add  such  parties  not  already  notified  as  may 
be  necessary. 


12.  Appeals:  Proposed  Sections  20  and  21 


A.  Proposed  Section  20 

We  recommend  the  enactment  of  a  new  section  20  governing  appeals 
from  the  report  of  a  review  oificer,  and  incorporating  the  appeal  procedures 
already  provided  for  in  the  Rules  of  Practice.  The  new  section  15(2) 
already  provides  for  incorporation  of  the  procedures  under  the  Rules  for 
confirmation  of  a  master's  report.  The  relevant  Rules  concerning  appeals 
are  Rules  513  and  516(1 ).  The  appeal  is  to  a  judge  in  court, "'**^  and  a  fur- 
ther appeal  lies  to  the  Divisional  Court  with  leave, "^^  as  the  report  is  inter- 
locutory. An  appeal  from  a  decision  of  the  Divisional  Court  lies  to  the 
Court  of  Appeal  with  leave."'-  We  do  not  propose  to  interfere  with  this 
latter  right  of  appeal  as  is  may  concern  matters  involving  very  large  sums 
of  money,  and  important  questions  of  law. 

Section  20  should  read  as  follows: 

20.  An  appeal  from  the  report  of  the  review  officer  on  a  review 
under  this  Act  lies  and  may  be  brought  in  the  same  manner  as  in  the 
case  of  a  report  of  a  master  as  provided  in  the  Rules  of  Practice  of  the 
Supreme  Court. 


B.  Proposed  Section  21 


Before  the  creation  of  the  new  Divisional  Court,  appeals  from  the 
Master  or  local  master  went  to  a  Supreme  Court  judge  in  chambers.'''^  If  the 
order  was  interlocutory,  a  further  right  of  appeal  to  the  Court  of  Appeal 
existed,  with  leave. •''^  If  the  order  was  final,  there  was  an  appeal  to  the  Court 
of  Appeal  as  a  matter  of  right.'''* 

"^Re  Solicitor,  [1929]  36  O.W.N.  92. 

•"Rule  499. 

=-Rule  499b. 

^■'Rule  514,  Rules  of  Practice    1970.  If  the  Commission's  recommendations  in  its 

Report  on  the  Administration  of  Ontario  Courts,   Part  I,  are  adopted,  and  the 

"chambers-court"  distinction  is  eliminated,  The  Solicitors'  Fees  Act  will  require 

amendment. 
"'Rule  499,  Rules  of  Practice  1970. 
'"'Rule  497,  Rules  of  Practice  1970;  The  Judicature  Act,  R.S.O.  1960,  c.  197,  s.  26 

(1)(Z>),  as  amended  to  1968-69. 


35 

The  introduction  of  the  new  Divisional  Court  has  ahered  the  appeal 
procedures.  Rule  514  still  provides  for  appeals  from  interlocutory  orders 
made  by  a  master  or  local  judge  in  chambers  to  a  Supreme  Court  judge  in 
chambers  and  rule  499  still  provides  for  a  further  appeal  to  an  appellate 
court  with  leave.  If,  however,  leave  is  granted  the  appeal  goes  to  the  Divi- 
sional Court  and  not  to  the  Court  of  Appeal."'^'  If  the  order  is  final,  then 
there  is  an  appeal  directly  from  the  Master  or  local  judge  to  the  Divisional 
Court.57 

It  is  our  view  that  in  interlocutory  matters  there  should  be  no  further 
appeal  from  the  Divisional  Court  to  the  Court  of  Appeal  in  applications 
under  The  Solicitors'  Fees  Act  notwithstanding  that  the  Rules  of  Practice 
provide  for  such  appeals  with  leave  in  Rule  A99b.  The  difficult  question, 
however,  is  whether  there  should  be  an  appeal  to  the  Court  of  Appeal  in 
final  matters.  Having  regard  to  the  nature  of  the  various  applications,  we 
have  concluded  that  no  further  appeal  should  lie.  For  the  most  part,  any 
final  order  that  would  result  in  one  of  these  applications  would  not  be  of 
such  a  nature  as  to  create  undue  hardship  if  it  was  finally  determined  by 
three  judges  of  the  Divisional  Court.  We  believe  that  three  High  Court 
judges  are  well  qualified  to  determine  finally  any  of  these  matters. 

Accordingly,  we  recommend  the  introduction  of  section  21,  which 
will  read  as  follows: 

21. — (1 )  An  appeal  lies  from  an  interlocutory  order  of  a  master  or 
local  judge  made  under  this  Act  to  a  judge  of  the  Supreme  Court  in 
chambers  and  the  practice  on  the  appeal  shall  be  the  same  as  on  an 
appeal  from  an  interlocutory  order  of  the  Master  of  the  Supreme 
Court. 

(2)  An  appeal  from  an  interlocutory  order  of  a  judge  of  the 
Supreme  Court  in  chambers  made  under  subsection  1  does  not  lie  to 
the  Divisional  Court  without  leave,  and  the  practice  on  the  application 
for  leave  and  on  the  appeal  shall  be  the  same  as  on  an  appeal  from 
an  interlocutory  order  of  a  judge  of  the  Supreme  Court  in  chambers. 

(3)  An  appeal  lies  from  a  final  order  of  a  master  or  local  judge 
made  under  this  Act  to  the  Divisional  Court,  and  the  practice  on  the 
appeal  shall  be  the  same  as  in  cases  of  appeals  to  an  appellate  court. 

(4)  There  is  no  appeal  from  an  order  of  the  Divisional  Court, 
whether  interlocutory  or  final,  made  under  subsection  2  or  3. 

Sections  20  and  21  incorporate  the  procedures  set  out  in  the  Rules  of 
Practice.  It  is  unnecessary  to  reproduce  the  Rules  in  this  legislation  as  the 
Rules  were  specifically  designed  to  allow  for  incorporation  by  reference 
in  statutes. 


^The  Judicature  Act,  R.S.O.  1970,  c.  228,  s.  17(1) (J),  as  amended;  See  Rule  497 

et  seq. 
"'Rule  515. 
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1 3.  Charging  Orders  and  Retaining  Liens: 
Proposed  Sections  22  and  23 
(Present  Rule  696,  and  Section  6(6) ) 

There  are  two  kinds  of  solicitor's  liens  recognized  by  law,  the  "retain- 
ing lien"  and  the  "lien  on  property  recovered  or  preserved".  The  retaining 
lien  is  a  right  arising  at  common  law  but  is  reinforced  by  the  present  sec- 
tion 6  (6) )  of  The  Solicitors  Act  which  provides  that  the  client  may  require 
the  solicitor  to  deliver  up  all  documents  belonging  to  the  client  upon  pay- 
ment to  the  solicitor  of  any  monies  owing  to  him.  The  "lien  on  property 
recovered  or  preserved"  is  provided  for  in  Rule  696  of  the  Rules  of 
Practice. 


A.  Proposed  Section  22 

The  solicitor's  lien  on  property  recovered  or  preserved  gives  the 
solicitor  the  right  to  apply  to  the  court  for  a  charging  order  on  the  "fruits 
of  litigation"  and  the  court  thereby  maintains  control  over  any  such  claim. ^^ 
Solicitors  often  take  on  matters  for  clients  in  the  hope  that  they  will  even- 
tually receive  payment  out  of  the  monies  recovered  by  the  client.  Often  no 
monetary  retainer  is  taken,  and  this  sometimes  eases  the  financial  burden 
with  which  a  client  may  be  faced.  As  long  as  the  ultimate  payment  to  the 
solicitor  is  not  made  contingent  on  recovery,  it  does  not  constitute 
maintenance. 

Accordingly,  we  recommend  the  retention  of  the  lien  provided  for  in 
Rule  696,  but  recommend  that  this  provision  be  transferred  from  the  Rules 
to  The  Solicitors'  Fees  Act,  to  become  the  new  section  22.^^  Section  22 
should  read  as  follows: 

22. —  (1)  Where  a  solicitor  has  been  employed  to  prosecute  or 
defend  an  action  or  other  matter,  the  court  may,  upon  a  summary 
application,  declare  the  solicitor  to  be  entitled  to  a  charge  upon  the 
property  recovered  or  preserved  through  the  instrumentality  of  the 
solicitor,  for  his  services  in  the  action  or  matter,  and  all  conveyances 
and  acts  done  to  defeat  or  which  may  operate  to  defeat  such  charge 
are,  unless  made  to  a  bona  fide  purchaser  for  value  without  notice, 
void  as  against  such  charge. 

(2)  The  court  may  make  an  order  for  the  review  under  this  Act  of 
the  solicitor's  bill  for  such  services  and  for  the  payment  of  the  bill  out 
of  the  property,  in  which  case  all  the  provisions  of  this  Act,  so  far  as 
they  are  applicable,  apply  to  the  review. 

Although  to  our  knowledge  the  point  has  never  been  raised.  Rule  696, 
as  a  Rule  of  Practice,  may  be  ultra  vires  the  Rules  Committee  on  the 
ground  that  it  creates  a  substantive  right  rather  than  being  a  procedural 


=^Rule  696. 

•'"With  only  minor  amendment. 
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provision. ^^  We  believe  that  by  transferring  the  right  contained  in  the  Rule 
to  The  Solicitors'  Fees  Act,  the  matter  should  be  settled. 


B.  Proposed  Section  23 

We  recommend  that  the  solicitor's  retaining  lien  be  abolished. 

In  enabling  a  solicitor  to  assert  what  is  known  as  a  solicitor's  lien, 
the  law  affords  a  potential  impediment  to  the  efficient  processing  of  liti- 
gation, should  a  party  change,  or  wish  to  change,  solicitors  in  the  course  of 
an  action.  The  retaining  lien  has  been  clearly  described  by  Evershed,  M.  R. 
as  follows  :^^ 

The  nature  of  a  solicitor's  general  retaining  lien  has  more  than  once 
been  authoritatively  stated.  It  is  a  right  at  common  law  depending  (it 
has  been  said)  upon  implied  agreement.  It  has  not  the  character  of  an 
encumbrance  or  equitable  charge.  It  is  merely  passive  and  possessory: 
that  is  to  say,  the  solicitor  has  no  right  of  actively  enforcing  his 
demand.  It  confers  upon  him  merely  the  right  to  withhold  possession 
of  the  documents  or  other  personal  property  of  his  client  or  former 
client  —  in  the  words  of  Sir.  E.  Sugden,  L.C.,  'to  lock  them  up  in  his 
box,  and  to  put  the  key  in  his  pocket,  until  his  client  satisfies  the 
amount  of  the  demand'  (Blunden  v.  Desart  (1842),  2  Dr.  &  W. 
405,  418). 

Cordery  on  Solicitors  indicates  the  limitations  on  solicitor's  liens 
according  to  whether  they  are  claimed  by  a  solicitor  who  has  discharged 
himself  or  been  discharged  by  the  client. *'- 

Where  the  solicitor  discharges  himself,  the  client  or  his  new  solicitor 
is  entitled  to  a  summary  order  not  merely  for  inspection  or  production, 
but  for  delivery  of  papers,  etc.,  in  the  cause,  on  an  undertaking  to 
hold  them  without  prejudice  to  the  former's  solicitor's  lien  and  subject 
to  redelivery  after  the  hearing,  and,  if  necessary,  subject  to  an  under- 
taking to  prosecute  the  suit  in  an  active  manner,  the  order  being 
confined  to  documents  in  the  possession  of  the  solicitor.  .  .  .  Where 
the  client  discharges  the  solicitor  without  just  cause,  the  solicitor  is 
under  no  obligation  to  deliver,  to  produce  or  to  allow  inspection  of 
the  papers  for  the  benefit  of  the  client.  .  .  .  But  there  are  several 
exceptions  to  the  generality  of  this  rule. 

One  exception,  apparently,  is  exemplified  in  the  recent  decision  of  the 
Ontario  Court  of  Appeal  in  Re  Gladstone,^^  where  the  interests  of  infant 
children  were  involved  in  a  divorce  proceeding. 

In  our  view,  the  existence  of  the  solicitor's  retaining  lien  as  a  form  of 
security  for  solicitors  is,  on  balance,  not  justifiable.  Notwithstanding  the 

''On  this  point  see  Circosta  v.  Lilley,   [1967]    1  O.R.  398,  and  de  Genova  v.  de 

Genova,  [1971]  3  O.R.  304. 
""^Barratt  v.  Gough-Thomas,  [1951]  Ch.  242  at  p.  250. 
°-"6th  Edition,  p.  427. 
*^'[1972]  3  O.R.  127. 
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limitations  on  the  right  to  a  lien,  there  have  been  cases  where  it  has  given 
rise  to  disputes  which  have  undoubtedly  retarded  the  progress  of  litiga- 
tion.^^ It  may  impede  a  client's  attempts  to  rid  himself  of  what  he  considers 
to  be  an  incompetent  solicitor.  We  believe  that  it  is  wrong  that  a  solicitor's 
personal  interest,  however  unfairly  he  may  have  been  treated  by  his  client, 
should  interfere  with  the  orderly  development  of  an  action  in  the  courts.  He 
should  be  obliged  to  deliver  all  papers  relating  to  the  litigation  in  his  hands 
to  the  chent's  new  solicitor (s)  forthwith,  on  receipt  of  a  direction  from  the 
client  to  that  effect. 

Our  recommendation  cannot  be  effected  by  simply  deleting  the  present 
section  6  (6).  The  Solicitors'  Fees  Act  should  contain  a  provision  specific- 
ally abolishing  the  common  law  retaining  lien. 

We  recommend,  therefore,  that  section  23  read  as  follows: 

23.  A  solicitor  shall  deliver  to  his  client,  or  to  such  other  person  as 
the  client  directs,  all  documents  and  other  things  in  the  solicitor's 
possession,  custody  or  control  belonging  to  the  client  forthwith  after 
demand  has  been  made  therefor,  and  no  retaining  lien  hereafter  exists 
in  favour  of  the  solicitor  over  any  such  documents  and  other  things. 


14.  Estate  and  Surrogate  Court  Work:  Proposed  Section  24 

(Present  Section  1 1 ) 

The  present  section  1 1  creates  considerable  confusion.  It  provides  that 
a  solicitor's  bill  in  respect  of  business  to  be  transacted  in  the  Surrogate 
Court  may  be  directed  to  be  taxed  by  an  officer  of  that  court.  In  order  to 
understand  the  extent  of  the  problem  it  is  necessary  to  review  the  history 
of  the  section,  and  to  examine  it  in  light  of  other  existing  legislation  in  The 
Surrogate  Courts  Act^''*  and  Regulations. 

The  history  of  section  1 1  can  be  traced  back  through  various  Surro- 
gate Courts  Acts.  The  Surrogate  Courts  Act  of  1859,^''^'  in  section  72, 
provided  that  the  bill  of  an  attorney  for  fees  in  respect  of  business  done  in 
the  Surrogate  Court,  whether  contentious  or  otherwise,  was  to  be  subject 
to  taxation  in  the  Surrogate  Court,  and  regulated  by  the  Rules  of  that  court 
made  under  the  Act.  An  amendment  in  1910^'"  shortened  the  section  by 
providing  simply  that  the  bill  for  services  rendered  in  a  Surrogate  Court 
was  subject  to  taxation  in  that  court.  When  this  section  was  transferred  to 
The  Solicitors  Act  in  1927^*^  it  implied  that  there  was  some  authority  in  this 
statute  to  direct  the  taxation  in  the  Surrogate  Court,  whereas  before,  when 
the  section  was  a  part  of  The  Surrogate  Courts  Act,  it  was  clear  that  that 


"'•See  Ley  v.  Brown  (1868),  1  Ch.  Cham.  179;  Re  Solicitor  (1914),  26  O.W.R. 
190  (it  is  not  clear  that  this  was  a  court  matter),  Re  The  Solicitors  Act,  Re 
Collison  V.  Hurst,  [1946]  O.W.N.  668  and  Re  Gladstone,  [1972]  2  O.R.  127. 

"'R.S.O.  1970,  c.  451. 

""C.S.U.C.  1859,  c.  16. 

""S.O.  1910,  c.  31,  s.  80. 

""R.S.O.  1927,  c.  42,  s.  41. 
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court  had  absolute  jurisdiction.  The  implications  that  followed  the  transfer 
were  not  fully  appreciated  at  the  time,  and  the  uncertainty  as  to  who  has 
jurisdiction  in  these  matters  is  reflected  in  the  wording  of  the  present 
section   1 1 . 

The  Surrogate  Courts  Act  and  the  Regulations  thereunder  now  provide 
for  the  manner  in  which  solicitor  and  client  costs  can  be  taxed  with  respect 
to  business  done  in  the  Surrogate  Court.  Rule  89^*^  provides  that  the  fees 
prescribed  in  Appendix  B  attached  to  the  Regulations  are  the  fees  to  be 
allowed  to  solicitors  in  the  Surrogate  Court.  Appendix  B  was  last  amended 
on  September  1,  1968.'^^  This  appendix  provides  a  scale  of  fees  to  be 
allowed  for  all  services  and  attendances  in  connection  with  matters  inci- 
dental to  the  administration  of  an  estate.  There  is  provision  for  increasing 
or  decreasing  the  fee,  and  it  is  subject  to  review  by  a  Surrogate  Court  judge 
on  a  passing  of  accounts  and  by  the  taxing  officer  pursuant  to  the  provi- 
sions of  The  Solicitors  Act.''^  The  tariff  specifically  excludes  such  matters 
as  sales  and  motions  in  court. 

This  tariff  appears  to  give  the  Surrogate  Court  judge  and  the  taxing 
officer  dual  jurisdiction  in  connection  with  such  fees.  The  provisions  of  the 
tariff,  however,  must  be  read  together  with  Rule  63,'-  which  provides  that 
on  a  passing  of  accounts  the  Surrogate  Court  judge  may  alter  the  solicitor's 
bill  or  refer  it  to  taxation  under  The  Solicitors  Act. 

These  provisions,  taken  together,  appear  to  indicate  that  a  solicitor 
acting  for  an  estate  must  take  his  bill  initially  to  the  Surrogate  Court  judge 
on  the  passing  of  accounts,  and  not  to  the  taxing  officer  under  The  Solici- 
tors Act.  This  is  appropriate  because  no  money  can  be  paid  out  of  an  estate 
unless  the  account  is  approved  by  the  Surrogate  Court  judge.  On  the  pass- 
ing of  accounts,  the  Surrogate  Court  judge,  if  he  deems  it  is  advisable,  has 
the  power  to  refer  the  bill  to  the  taxing  officer,  and  would  presumably  do 
so  in  cases  where  a  substantial  portion  of  the  bill  included  items  such  as 
sales  or  motions  in  court,  areas  in  which  the  taxing  officer  perhaps  may 
have  more  experience  than  the  judge.  This  conclusion  is  reinforced  by  the 
decision  in  Re  Gilray  Estates''''  where  the  Master  refused  an  order  for  tax- 
ation of  a  bill  which,  in  the  ordinary  course,  would  be  reviewed  on  the 
passing  of  accounts. 

The  present  section  1 1  of  The  Solicitors  Act  confuses  the  procedures 
already  provided  for  in  The  Surrogate  Courts  Act  because  it  purports  to 
give  someone  jurisdiction  to  refer  a  matter  back  to  the  Surrogate  Court.  It 
is  not  clear  who  this  person  is.  Furthermore,  by  referring  to  "the  bill  of  a 
solicitor  ...  in  respect  of  business  transacted  in  a  Surrogate  Court"  the 
section  fails  to  make  any  distinction  between  the  solicitors  who  are  em- 
ployed by  executors,  and  solicitors  who  are  otherwise  employed  in  relation 
to  estate  or  Surrogate  Court  business. 

"'R.R.O.  1970,  Reg.  806. 
'°0.  Reg.  259/68. 
^'R.S.O.  1970,  c.  441,  s.  11. 
''R.R.O.  1970,  Reg.  806. 
'•T1954]  O.W.N.  305. 
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Accordingly,  the  present  section  1 1  should  be  repealed.  In  its  place 
we  recommend  a  new  section  24. 

24. — (1 )  The  bill  of  a  solicitor  employed  by  the  executors,  admin- 
istrators or  trustees  of  a  deceased  person's  estate  shall  be  reviewed  by 
the  judge  of  a  surrogate  court  on  the  passing  of  the  accounts  of  the 
estate,  or  the  judge  may  refer  such  bills  for  review  under  this  Act,  in 
which  case  all  the  provisions  of  this  Act,  so  far  as  they  are  applicable, 
apply  to  such  review. 

(2)  The  bill  of  a  solicitor  employed  by  a  client,  other  than  an 
executor,  administrator  or  trustee  of  a  deceased  person's  estate  in 
respect  of  estate  business  or  business  transacted  in  a  surrogate  court 
may  be  reviewed  under  this  Act. 

Section  24(1 )  clearly  provides  that  the  bills  of  solicitors  employed  by 
executors  of  an  estate  (whether  they  involve  business  in  the  Surrogate 
Court  or  otherwise)  shall  be  reviewed  by  the  Surrogate  Court  judge  on  the 
passing  of  accounts,  or  that  he  may  refer  the  bill  for  review  under  The 
Solicitors'  Fees  Act.  This  provision  supplements  the  provisions  of  The  Sur- 
rogate Courts  Act  and  Regulations  described  above. 

It  should  be  noted  that  solicitors  for  executors  of  estates  who  appear 
in  the  Supreme  Court,  for  example,  on  a  motion  for  advice  and  directions 
on  a  will,  arc  sometimes  awarded  costs  out  of  the  estate  as  between  a  solici- 
tor and  client.  This  may  not  necessarily  represent  full  indemnity.  It  is  not 
settled  whether  this  means  that  the  solicitors  are  precluded  from  submitting 
a  further  account  to  the  executors.  The  practice  has  been  that  they  are 
limited  to  their  taxed  costs,  but  it  may  be  open  to  them  to  submit 
their  account  and  bring  it  to  the  Surrogate  Court  judge  on  the  passing 
of  accounts. 

There  are  many  cases  where  solicitors  are  employed  not  by  executors 
but  by  others  interested  in  estates  or  in  other  matters  which  may  involve 
business  in  the  Surrogate  Court.  It  is  open  to  a  client  to  refer  his  solicitor's 
bill  for  review  under  TJic  Solicitors  Act  in  the  usual  manner.  If  the  solici- 
tor's costs  have  been  directed  to  be  paid  out  of  an  estate,  the  Surrogate 
Court  judge,  on  the  passing  of  accounts,  will  make  the  final  determination 
concerning  the  amount  to  be  paid,  but  if  that  amount  has  been  fixed  by  a 
judge  or  reviewed  by  a  taxing  officer,  he  will  invariably  accept  this  earlier 
determination. 

The  conclusion  that  bills  relating  to  estate  or  Surrogate  Court  work 
may  be  reviewed  by  the  taxing  officer  is  based  only  on  inference.  Rule  89 
of  Regulation  806  under  llie  Surrogate  Courts  Act  prescribes  a  Tariff  of 
Fees  (Appendix  B).  The  Appendix  states  that  the  bill  may  be  reviewed  by 
the  Surrogate  Court  judge  and  by  the  Taxing  Officer  under  The  Solicitors 
Act.  In  order  to  avoid  confusion,  wc  recommend  that  T/ie  Solicitors'  Fees 
Act  contain  a  further  provision  setting  out  that  the  bills  of  solicitors 
employed  by  clients  other  than  executors,  administrators  or  trustees  of 
deceased  persons  in  respect  of  estate  work  or  business  transacted  in  the 
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Surrogate  Court  may  be  reviewed  under  The  Solicitors'  Fees  Act.  Section 
24(2)  reflects  this  recommendation. 

To  maintain  consistency  with  the  wording  suggested  in  this  new 
statute,  the  term  "taxation"  in  Rule  63  of  Regulation  806  under  The  Sur- 
rogate Courts  Act  should  be  replaced  by  the  term  "review". 

We  recommend  an  amendment  to  Rule  63  to  reflect  this.""^ 


15.  Security  and  Interest:  Proposed  Sections  25,  26  and  27 

(Present  Sections  34  and  35) 


A.  Proposed  Section  25 

We  recommend  a  new  section  25. 

25.  A  solicitor  may  accept  security  from  his  client  for  the  sum  to 
become  due  to  him  for  services  to  be  performed  by  him  and  for 
interest  on  such  sum. 

The  new  section  25  is  based  on  the  present  section  34.  Section  34 
permits  the  solicitor  to  take  security  from  his  client  for  costs  and  for 
interest  on  such  costs.  The  phrase  "but  so  that  the  interest  is  not  to  com- 
mence until  the  amount  due  is  ascertained  by  agreement  or  by  taxation" 
is  difficult  to  understand  in  this  context.  It  seems  to  imply  that  the  solicitor 
cannot  charge  interest  on  his  costs  until  the  amount  of  costs  is  agreed  to  or 
until  the  costs  are  taxed.  If  this  is  the  legislative  intent,  it  is  hidden  in  this 
section  dealing  with  security,  and  in  our  view  is  better  considered  in  a  sec- 
tion dealing  with  interest. 


B.  Proposed  Section  26 

The  new  section  26  is  derived  from  the  present  section  35.  Tt  reflects, 
however,  a  number  of  significant  changes. 

First,  the  present  section  permits  the  solicitor  to  charge  interest  from 
the  expiration  of  one  month  from  demand  on  the  client.  This  does  not 
provide  for  cases  where  costs  have  been  agreed  upon  between  the  parties 
in  advance,  or  to  cases  where  costs  are  determined  on  a  review.  These  two 
situations  are  mentioned  in  the  previous  section. 

The  right  to  interest  arises  when  a  demand  for  payment  of  a  debt  has 
been  made  and  no  monies  are  forthcoming.  This,  of  course,  presupposes 
that  the  debt  is  due  and  owing.  In  the  case  of  solicitors'  costs,  payment 
and  interest  are  not  due  until  the  work  has  been  done  and  demand  has  been 
made.  It  is  possible  to  argue  that  the  solicitor  and  client  can  specifically 
agree  that  interest  on  costs  should  commence  at  some  earlier  time,  but  this 

'*See  Part  C  of  this  Report  for  the  proposed  amendment. 


42 

would  give  the  solicitor  an  advantage  to  which  he  would  otherwise  not  be 
entitled.  Accordingly,  we  reject  any  notion  that  the  solicitor  should  be 
entitled  to  interest  on  his  costs  at  some  time  before  he  has  earned  the  fee. 

A  provision  permitting  interest  to  run  only  from  the  time  that  costs 
are  fixed  on  a  review  would  be  too  onerous  on  the  solicitor.  On  a  review, 
the  review  officer  should  have  jurisdiction  to  award  interest  on  any  amount 
found  due  commencing  one  month  after  the  date  of  delivery  of  a  bill  to  the 
client.  Interest  would  run  on  any  writ  of  execution  obtained  on  a  confirmed 
report  of  a  review  officer.  Accordingly,  the  second  reference  to  interest  in 
the  phrase  referred  to  in  the  present  section  34  is  meaningless. 

We  recommend,  therefore,  the  enactment  of  a  new  section  26  to  read 
as  follows: 

26.  A  solicitor  may  charge  interest,  and  a  taxing  officer  may  award 
interest,  at  the  rate  of  7.5  per  cent  per  annum  on  the  sum  due  com- 
mencing thirty  days  after  the  day  on  which  the  bill  was  delivered  to 
the  client  and  when  the  bill  is  payable  by  an  infant  or  out  of  a  fund, 
then  commencing  thirty  days  after  the  day  on  which  the  bill  was 
delivered  to  the  parent,  guardian  or  trustee  or  other  person  liable  to 
pay  it. 

At  the  present  time  the  rate  of  interest  provided  for  in  section  35  is  5 
per  cent  per  annum.''"'  In  our  view  this  is  an  unrealistic  rate,  having  regard 
to  present  standards,  and  may  actually  encourage  persons  to  withhold  a 
payment.  We  recommend,  therefore,  that  the  rate  be  increased  to  7.5  per 
cent  per  annum. 

The  term  "whether  by  scale  or  otherwise"  has  been  deleted  from  the 
present  section  35(1 )  as  it  has  no  particular  meaning. 


C.   Proposed  Section  27 

We  recommend  a  new  section  27  which  should  read  as  follows: 

27.  V/here  it  appears  on  a  review  that  a  solicitor  has  been  overpaid 
by  a  client  or  other  person  and  he  is  ordered  to  refund  the  money  so 
overpaid,  the  amount  of  the  refund  shall,  unless  otherwise  ordered 
by  the  review  officer,  be  paid  forthwith  with  interest  thereon  at  the 
rate  of  7.5  per  cent  per  annum  commencing  on  the  day  on  which  the 
overpayment  was  made  and  ending  on  the  day  on  which  the  refund 
is  made. 

The  present  section  35  is  slanted  too  heavily  in  favour  of  the  solicitor. 
The  review  officer  has  no  jurisdiction  to  reimburse  a  client  who  is  impro- 
perly out  of  pocket  as  a  result  of  putting  his  solicitor  in  funds,  and  the 
solicitor  may  have  the  use  of  those  monies  until  a  review  determines  that 
he  has  been  overpaid.    It  is  true  that  the  Rules  of  the  Law  Society  may 

'^This  rate  corresponds  with  that  provided  in  the  Interest  Act.  R.S.C.  1970,  c.  1-18, 
s.  3,  and  therefore  applies  to  awards  under  section  38  of  The  Judicature  Act, 
R.S.O.  1970,  c.  228. 
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require  that  such  money  be  deposited  in  a  non-interest  bearing  trust 
account  for  a  time,  but  the  solicitor  may  transfer  the  funds  in  order  to  pay 
his  account  and  will  thus  enjoy  the  use  of  the  money.  It  is  only  proper  that 
if  clients  have  to  pay  interest  on  fees  and  disbursements  demanded  and 
unpaid,  solicitors  should  have  to  pay  interest  on  money  improperly  withheld. 

In  a  recent  case  which  attracted  nation-wide  attention,  a  solicitor's 
bill  was  substantially  reduced  on  a  review.  The  solicitor,  in  the  interim,  had 
held  the  client's  funds  and  was  ordered  to  make  a  repayment  following  the 
review.  Regret  was  expressed  by  the  taxing  officer  that  he  was  unable  to 
award  interest  to  the  client  on  the  amount  of  the  overpayment. 

It  is  interesting  that  the  origins  of  both  the  present  sections  34  and  35 
are  to  be  found  in  the  general  provisions  of  The  Attorneys  and  Solicitors 
Act  of  1870  in  England. "^^^  The  section  dealing  with  interest  permitted  the 
taxing  officer  to  award  the  solicitor  interest  on  disbursements  only,  while 
the  client  could  be  awarded  interest  on  any  money  in  the  hands  of  the 
solicitor  and  improperly  retained  by  him.  This  remains  the  practice  in 
England  today. ''^^ 


16.  Unauthorized  Practice:  Proposed  Section  28 

(Present  Section  1) 

We  recommend  a  new  section  28  which  should  read  as  follows: 

28.  Except  where  otherwise  provided  by  law,  any  person,  other 
than  a  person  who  is  himself  a  party  to  the  action  or  proceeding,  who 
prosecutes  or  defends  in  his  own  name  or  that  of  any  other  person 
any  action  or  other  proceeding  without  being  a  solicitor  is  incapable 
of  recovering  any  fee  or  other  reward  on  account  thereof  and  is 
guilty  of  a  contempt  of  the  court  in  which  the  action  or  proceeding 
was  pending  and  is  punishable  accordingly. 

In  1970  the  parts  of  The  Solicitors  Act  governing  the  admission  of 
solicitors  to  practice  as  members  of  the  Law  Society  were  removed,  revised 
and  re-enacted  in  The  Law  Society  Act/^  One  provision  that  remained, 
however,  was  section  1  dealing  with  unauthorized  practice.  It  was  retained 
in  The  Solicitors  Act  because  the  prohibition  contained  therein  related  to 
the  denial  of  the  right  of  the  offending  party  to  collect  costs,  and  accord- 
ingly, was  related  to  the  subject  matters  covered  by  The  Solicitors  Act. 

The  words  "except  where  otherwise  provided  by  law"  at  the  beginning 
of  section  28  have  been  introduced  in  order  to  avoid  any  conflict  between 
this  provision  and  one  such  as  section  100  of  The  Small  Claims  Court  Act"''-* 
which  provides  that  someone  other  than  a  barrister  and  solicitor  may 
appear  at  a  trial  in  that  court  as  agent  for  a  party.  There  are  professional 
agents  operating  in  this  Province  at  the  present  time. 

'"33  &.  34  Vict.,  c.  28,  ss.  16  and  17. 

''SQQihQ  Solicitors  Act,  1965,  13  «&  14  Eliz.  II,  c.  31,  s.  65(3)  (a). 

'"R.S.O.  1970,  c.  238. 

'"R.S.O.  1970,  c.  439. 
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17.  Solicitors  as  Mortgagees  and  Directors: 
Proposed  Sections  29  and  30 
(Present  Section  36) 


A.  Proposed  Section  29 

We  recommend  a  new  section  29. 

29. — (1)  In  this  section,  "mortgage"  includes  any  charge  on  any 
property  for  securing  money  or  money's  worth. 

(2)  A  solicitor  to  whom,  either  alone  or  jointly  with  any  other 
person,  a  mortgage  is  made,  or  the  firm  of  which  he  is  a  member,  is 
entitled  to  receive  for  services  performed  by  him  or  his  firm  in  nego- 
tiating the  loan,  searching  the  title  to  the  property,  and  preparing  and 
completing  the  mortgage,  the  usual  fees  and  disbursements  that  he  or 
his  firm  would  have  been  entitled  to  received  if  the  mortgage  had  been 
made  to  a  person  not  a  solicitor  and  the  person  had  employed  the 
solicitor  or  his  firm  to  perform  such  services,  and  such  fees  and  dis- 
bursements are  accordingly  recoverable  from  the  mortgagor. 

(3)  A  solicitor  to  or  in  whom,  either  alone  or  jointly  with  any 
other  person,  a  mortgage  is  made  or  is  vested  by  transfer  or  trans- 
mission, or  the  firm  of  which  he  is  a  member,  is  entitled  to  receive 
and  recover  from  the  person  on  whose  behalf  the  same  is  done  or  to 
charge  against  the  security  for  all  services  performed  by  him  or  his 
firm  subsequent  and  in  relation  to  the  mortgage  or  to  the  security 
thereby  created  or  the  property  therein  comprised  such  usual  fees  and 
disbursements  as  he  or  his  firm  would  have  been  entitled  to  receive  if 
the  mortgage  had  been  made  to  and  had  remained  vested  in  a  person 
not  a  solicitor  and  the  person  had  employed  the  solicitor  or  his  firm 
to  perform  such  services,  and  accordingly  the  mortgage  shall  not  be 
redeemed  except  upon  payment  of  such  fees  and  disbursements. 

The  new  section  29  is  based  on  the  present  sections  36(1),  36(2) 
and  36(3).  Section  29  provides  that  if  a  mortgage  is  made  to  a  solicitor 
and  he  also  does  legal  work  for  the  mortgagor  in  arranging  the  mortgage, 
he  is  entitled  to  be  paid  for  his  work  just  as  though  he  were  not  the  mort- 
gagee. Furthermore,  if  a  mortgage  is  made  to  a  solicitor  or  becomes  vested 
in  him,  he  is  entitled  to  recover  all  his  professional  costs  in  the  usual  way, 
to  charge  the  security  with  such  costs  and  to  withhold  redemption  of  the 
security  until  his  costs  have  been  paid  in  full. 

The  provisions  of  section  36  were  first  enacted  in  Ontario  in  1912.^^ 
Those  subsections  dealing  with  the  solicitor  as  mortgagee  are  derived  from 
an  English  statute  of  1895,  the  Mortgagees  Legal  Costs  Act,  1895.^^  This 
statute  permitted  a  solicitor  who  was  also  a  mortgagee  to  recover  legal 
costs  in  the  usual  manner,  so  that  there  could  be  no  argument  that  he  was 
not  so  entitled   as  a  result  of  a  conflict  of  interest   or  otherwise.   The 


°T/ie  Solicitors  Act,  S.O.  1912,  c.  28,  ss.  67-70. 
'58  &  59  Vict.,  c.  25. 
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solicitor-client  relationship  is  a  fiduciary  one,  and  accordingly  it  may  be 
said  that  the  solicitor  violates  that  relationship  if  he  takes  the  mortgage 
from  the  client  and  thereby  derives  some  benefit. 

The  Act  made  an  exception  to  the  general  rule  and  was  introduced  to 
amend  the  law  as  set  out  in  Eyre  v.  Wynn-Mackenzie,^'-  where  it  was  held 
that  the  solicitor  who  was  also  a  mortgagee  could  not  charge  the  mort- 
gagor-client with  any  profit  costs  for  work  done  in  respect  of  the  mort- 
gaged property  in  the  absence  of  an  express  agreement.  The  EngUsh  statute 
of  1895  was  incorporated  in  the  Solicitors  Act  of  England  in  1932.^^ 


B.  Proposed  Section  30 

We  recommend  a  new  section  30. 

30.  A  solicitor  who  is  a  director  of  a  corporation,  or  the  firm  of 
which  he  is  a  member,  is  entitled  to  receive  for  all  services  performed 
by  him  or  his  firm  for  the  corporation  in  relation  to  or  in  connection 
with  any  matter  in  which  it  acts  as  trustee,  guardian,  personal  repre- 
sentative or  agent,  the  usual  fees  and  disbursements  that  he  or  his  firm 
would  have  been  entitled  to  receive  if  he  had  not  been  a  director  of 
the  corporation  and  it  had  employed  the  solicitor  or  his  firm  to  per- 
form such  services,  and  such  fees  and  disbursements  are  accordingly 
recoverable  from  the  corporation  and  may  be  charged  by  it  as  a 
disbursement  in  the  matter  of  such  trusteeship,  guardianship,  adminis- 
tration or  agency. 

The  new  section  30  is  based  on  the  present  section  36(4).  The  section 
provides  that  a  solicitor  who  is  also  the  director  of  a  company  and  who 
does  legal  work  for  that  company  can  recover  fees  as  if  he  were  not  a 
director,  and  the  company  can  charge  those  fees  as  a  disbursement.  Sub- 
section 4,  dealing  with  the  solicitor  as  director  was  first  introduced  in 
Ontario  in  1912  as  a  result  of  the  English  decision  in  Bath  v.  Standard 
Land  Co.  Ltd.^^  In  that  case  the  question  arose  as  to  whether  a  company 
which  had  employed  one  of  its  directors  who  was  a  solicitor  in  his  pro- 
fessional capacity,  and  had  paid  him  for  him  work,  could  recover  that  sum 
from  a  third  party  with  whom  the  company  had  contracted.  The  third  party 
argued  that  he  was  not  liable  for  that  portion  of  the  company's  charges  to 
him  which  included  the  amount  of  the  director's  professional  fee,  because 
the  director  was  in  a  fiduciary  relationship  with  the  company  and  therefore 
could  not  profit  as  a  result  of  that  relationship.  The  Court  of  Appeal 
decided  that  such  charges  were  recoverable  and  therefore  were  properly 
paid  to  the  solicitor.  Section  70  of  The  Solicitors  Act^^  was  passed  to  clarify 
the  matter. 


'-[1894]  1  Ch.  218. 

^22  &  23  Geo.  V,  c.  37,  s.  58. 

"[1911]  1  Ch.  618. 

^'S.O.  1912,  c.  28. 
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18.  Salaried  Solicitors  OF  Corporations:    Proposed  Section  31 

(Presented  Section  37) 

We  recommend  a  new  section  37. 

37.  Where  the  remuneration  of  a  solicitor  employed  by  a  corpora- 
tion is  wholly  or  partly  paid  by  salary  and  the  costs  in  actions  and 
other  proceedings  are  under  the  terms  of  the  employment  payable 
to  the  solicitor  as  part  of  his  remuneration,  the  corporation  is  entitled 
to  recover  and  collect  such  costs  in  the  same  manner  as  if  the  solicitor 
were  not  receiving  a  salary. 

The  new  section  31  is  based  on  the  present  section  37.  This  is  both 
an  interesting  and  difficult  section.  Section  37  provides  that  when  a  solicitor 
is  employed  by  a  corporation  and  is  salaried,  the  corporation,  if  awarded 
costs  in  an  action,  can  recover  those  costs  in  the  same  manner  as  if  the 
solicitor  were  not  salaried,  if  by  the  terms  of  the  employment  those  costs 
were  payable  to  the  solicitor  as  part  of  his  remuneration  in  addition  to  his 
salary. 

A  third  party  who  is  liable  to  pay  costs  to  an  adversary  is  entitled  to 
argue  that  the  quantum  of  those  costs  cannot  exceed  the  amount  that  the 
adversary  must  pay  to  his  own  solicitor.  Hence,  if  the  successful  party  is  a 
corporation  represented  by  a  salaried  solictor,  the  third  party  can  limit 
his  liability  for  costs  to  the  amount  that  the  solicitor  is  to  receive  from  the 
corporation.  Most  corporations  that  employ  solicitors  on  a  salaried  basis 
have  no  arrangement  with  them  entitling  them  to  all  or  part  of  any  cost 
recoverable,  and  therefore  third  parties  can  escape  liability  for  costs.  To 
avoid  this  result,  a  special  term  would  need  to  be  inserted  in  the  employ- 
ment agreement  between  the  solicitor  and  corporation.  The  costs,  of  course, 
belong  to  the  corporation  and  not  to  the  solicitor  and  that  is  why  the 
indemnity  argument  applies. 

A  special  statutory  provision  governs  the  Crown  in  Ontario.  Section 
82(5)  of  The  Judicature  Act^^'  provides  that  when  the  Crown  is  a  party  to  a 
proceeding,  costs  awarded  to  the  Crown  are  not  to  be  disallowed  or  reduced 
because  the  solicitor  acting  for  the  Crown  is  a  salaried  officer  performing 
his  services  in  the  discharge  of  his  duties.  Municipal  corporations  are 
placed  in  the  same  position. ^^  Other  corporations  have  no  such  privileged 
position.  In  cases  involving  the  Crown  or  municipal  corporations,  the  costs 
go  into  the  public  purse,  hence,  there  can  be  no  objection  to  the  principal 
profiting  at  the  expense  of  the  third  party. 

There  is  a  basic  dilemma  in  this  present  provision.  By  applying  it,  third 
parties  who  are  liable  for  costs  may  escape  the  obligation  to  pay  them, 
while  to  reverse  the  rule  would  often  give  corporations  an  undeserved 
profit.  The  corporation  could  argue  that  it  would  receive  no  windfall 
because  the  money  would  eventually  go  to  pay  its  solicitor,  although  the 
payment  would  not  specifically  relate  to  the  costs  recovered  in  a  particular 


««R.S.O.  1970,  c.  228. 

""The  Municipal  Act,  R.S.O.  1970,  c.  284,  s.  237(5). 
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action.  If  the  general  rule  continues  to  apply,  third  parties  would  always 
succeed  because  it  is  irrefutable  that  if  costs  are  a  partial  indemnity  to  a 
winning  side,  then  they  can  never  exceed  the  successful  party's  liability 
to  pay  his  own  solicitor.^^ 

Section  37  was  first  introduced  in  Ontario  in  1901^'*  as  an  addition 
to  section  54  of  The  Solicitors  Act.^^  Section  54  dealt  with  the  power  of  a 
solicitor  and  client  to  make  an  agreement  in  writing  with  respect  to  non- 
contentious  business.  A  subsection  was  added  to  section  54,  subsection  6, 
which  provided  that  the  salaried  solicitor  was  still  entitled  to  recover  costs 
in  actions  in  the  same  manner  if  he  were  not  salaried,  where  the  costs 
were  payable  to  him  in  addition  to  his  salary. 

In  1907  section  54(6)  was  repealed  and  replaced  by  section  13  of 
The  Statute  Law  Amendment  Act.'^'^  This  section  made  it  clear  that  it  was 
the  corporation  and  not  the  solicitor  who  could  recover  costs,  but  only  if 
it  had  to  pay  such  costs  to  the  solicitor  in  addition  to  his  salary.  In  1912 
this  section  became  section  71  of  The  Solicitors  Act^'-  and  it  still  remains  in 
the  statute. 

We  recommend  the  retention  of  the  present  section.  It  is  illusory  to 
argue  that  the  section  may  result  in  a  third  party  escaping  liability  to  pay 
costs.  Costs  are  not  a  penalty;  they  are  an  indemnity.  This  factor  is  over- 
riding. Furthermore,  private  corporations  cannot  be  treated  in  the  same 
manner  as  municipalities  or  the  Crown  in  this  respect,  and  hence  if  there 
is  hardship  is  must  fall  on  the  corporation.  Solicitors  employed  by  corpora- 
tions should  make  their  own  arrangements  with  their  employers  so  as  to 
ensure  that  costs  can  be  recovered  and  paid  over  to  them  in  addition  to 
their  salary.  In  this  way  corporations  can  escape  any  hardship. 

In  the  proposed  section  31  the  term  "or  counsel"  has  been  deleted. 
The  definition  of  "solicitor"  in  section  1  of  the  proposed  statute  is  broad 
enough  to  include  "counsel". 


19.  Repeal  of  Sections  12,  13,  14,  15  and  16  of  the  Present  Act 

There  are  five  sections  of  the  present  Act  which  have  not  as  yet  been 
discussed,  namely  sections  12,  13,  14,  15  and  16.  Under  this  heading  we 
discuss  these  five  sections,  and  recommend  their  repeal. 


A.  Section  12 

It  is  not  clear  in  section  12  what  is  meant  by  "any  other  court".  So  far 
as  we  can  determine,  there  are  no  other  officers  of  any  other  court  who 
deal  with  solicitor-client  costs  with  the  exception  of  the  Surrogate  Court. 

^Jarvisw.  G.  W.  Railway  (1859),  8  U.C.C.P.  280. 

^^The  Statute  Law  Amendment  Act,  S.O.  1901,  c.  12,  s.  15. 

^R.S.O.  1897,  c.  174. 

''^The  Statute  Law  Amendment  Act,  S.O.  1907,  c.  23,  ss.  12  and  13. 

"'S.O.  1912,  c.  28. 
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Having  regard  to  the  other  provisions  of  the  proposed  Act  this  section  is 
not  required. 

Section  12  has  its  roots  in  early  Ontario  legislation  and  the  English 
Act  of  1843.^'^  Prior  to  the  enactment  of  The  Judicature  Act  in  Ontario  in 
1881,  which  merged  the  common  law  and  equity  courts,  a  provision  such 
as  this  might  have  been  justified  to  deal  with  cases  where  part  of  the  work 
may  have  been  done  in  one  court,  and  part  in  another.  That  justification 
no  longer  exists. 


B.  Section  13 


We  recommend  the  repeal  of  the  present  section  13.  This  section  deals 
with  two  separate  points.  The  first  relates  to  a  practical  direction  as  to  how 
an  application  for  a  reference  should  be  entitled.  This  direction  is  unneces- 
sary as  it  provides  for  the  same  style  of  cause  as  is  required  for  all  motions 
brought  under  statutes.  The  second  point  deals  with  the  finality  of  the 
report  of  the  taxing  officer  and  the  manner  of  effecting  payment.  This  pro- 
vision is  unnecessary.  The  finality  of  a  taxing  officer's  report  is  provided 
for  in  the  Rules  of  Practice,  and  in  section  20  of  The  Solicitors'  Fees  Act. 
The  manner  of  enforcement  is  also  provided  for  in  the  Rules. 


C.  Sections  14  and  15 


We  recommend  the  repeal  of  sections  14  and  15.  Section  14  provides 
that  the  Rules  Committee  has  jurisdiction  to  make  general  rules  for  the 
carrying  out  of  this  Act.  Section  15  sets  out  the  principles  of  remuneration 
in  conveyancing  matters  which  may  be  embodied  in  the  Rules.  The  power 
to  make  such  rules  (although  earlier  vested  in  the  Judges  of  the  Courts 
of  Queen's  Bench,  Common  Pleas  and  Chancery)  appeared  in  an  early 
Ontario  statute  of  1859,  An  Act  respecting  Attorneys  at  Law,^"^  but  no 
such  rules  have  ever  been  enacted. 

The  history  of  these  two  sections  explains  why  these  provisions  are 
contained  in  the  present  Act,  and  how  provisions  relating  to  agreements 
between  solicitors  and  clients  found  their  way  into  The  Solicitors  Act. 
These  sections  bridge  the  gap  in  the  statute  between  the  part  dealing  with 
costs  and  the  review  thereof,  and  the  part  dealing  with  agreements. 

As  mentioned  above,  the  history  of  section  14  can  be  traced  back  to 
early  predecessors  of  the  statute.  Section  15,  however,  was  first  introduced 
into  The  Solicitors  Act  in  the  revision  of  1887.^"*  Prior  to  that  time  it  was  a 
part  of  The  Conveyancing  and  Law  of  Property  Act.^^'  In  that  Act  this 
section  was  preceded  by  section  21  which  provided  that  the  power  of  the 


°^An  Act  for  Consolidating  and  amending  Several  of  the  Laws  relating  to  Attornies 

and  Solicitors,  6  &  7  Vict.,  c.  73. 
"'C.S.U.C.  1859,  c.  35,  s.  25. 

"'^An  Act  respecting  Solicitors,  R.S.O.  1887,  c.  147,  s.  50. 
■^"S.O.  1886,  c.  20,  s.  22. 
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judges  to  make  rules  given  by  The  Judicature  Act  of  1881  applied  to 
general  rules  under  this  statute,  including  the  remuneration  of  solicitors 
in  respect  of  business  connected  with  conveyancing  matters.  Section  21  was 
similar  to  a  section  already  present  in  An  Act  respecting  Attorneys  at  Law^"^ 
and  accordingly  was  not  transferred  with  section  22  in  1887. 

Section  22  can  be  traced  back  to  the  English  legislation  on  this 
point. ^^  The  preamble  of  this  statute  describes  it  as  "an  Act  for  making 
better  provision  respecting  the  Remuneration  of  Solicitors  in  Conveyancing 
and  other  Non-Contentious  Business".  The  Ontario  statute,  The  Conveyanc- 
ing and  Law  Property  Act  of  1886,  is  described  as  "An  Act  for  improving 
the  practice  of  Conveyancing  and  amending  the  Law  of  Property."^-' 

It  is  therefore  obvious  that  section  15  had  its  origin  in  legislation 
designed  to  improve  conveyancing  practice,  one  aspect  being  the  remunera- 
tion of  solicitors  in  this  area.  These  sections  were  apparendy  removed  to 
The  Solicitors  Act,  because  it  was  considered  more  appropriate  to  deal  with 
the  matter  of  solicitors'  costs  in  that  statute  than  in  regulations  concerning 
conveyancing  practice.  Since  no  rules  have  ever  been  passed,  it  is  apparent 
that  these  provisions  have  no  particular  present  day  application  and  there- 
fore should  be  dropped. 


D.  Section  16 


We  recommend  the  repeal  of  section  16.  This  section  provides  that 
in  the  absence  of  any  general  rule,  the  taxing  officer  in  taxing  a  bill  for 
preparing  an  instrument  shall  not  consider  its  length  but  rather  the  skill, 
labour  and  responsibility  involved. 

The  origin  of  this  section  can  be  traced  through  the  various  Solicitors 
Acts.  In  1897  it  specifically  related  to  those  instruments  covered  by  The 
Short  Forms  of  Conveyances  Act,'^^^  The  Short  Forms  of  Leases  Act,^^^ 
and  The  Short  Forms  of  Mortgages  Act}^~  The  section  came  directly  from 
The  Short  Forms  of  Conveyances  Act}^^  It  is  not  difficult  to  speculate  as 
to  why  this  section  was  introduced.  Before  the  introduction  of  the  "Short 
Forms  Acts"  draftsmen  were  often  compensated  as  scriveners  and  were 
paid  by  the  word  or  folio  for  their  work.  With  the  introduction  of  these 
statutes,  many  livelihoods  were  threatened.  Today,  solicitors  are  not  com- 
pensated on  that  basis,  and  the  review  officer  has  a  discretion  to  take  into 
account  all  the  circumstances  and  relevant  factors  in  fixing  the  quantum 
of  a  bill. 


^'C.S.U.C.  1859,  c.  35,  s.  25. 

^The  Solicitors'  Remuneration  Act,  1881,  44  &  45  Vict.,  c.  44,  s.  4. 


''^S.O.  1886,  c.  20. 
'°°R.S.O.  1897,  c.  124. 
'°^R.S.O.  1897,  c.  125. 
'°-^R.S.O.  1897,  c.  126. 
'"^C.S.U.C.  1859,  c.  91,  s.  5. 
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20.  Agreements  Between  Solicitors  and  Clients  as  to  Fees: 
Introduction 

The  basic  problems  that  exist  with  sections  17  to  33  of  the  present 
Act;  dealing  with  agreements  between  solicitors  and  clients  as  to  fees,  have 
already  been  discussed.  As  stated  earlier,  we  are  basically  in  favour  of 
retaining  the  concept  of  such  agreements,  but  we  think  a  number  of  amend- 
ments are  indicated.  The  current  provisions  fail  to  distinguish  properly 
between  agreements  relating  to  contentious  and  non-contentious  business. 
As  described  earlier,  these  two  different  kinds  of  agreements  are  derived 
from  different  sources  in  legislative  history,  but  when  they  were  brought 
together  in  their  present  form  in  1909,^^^  the  existing  statutory  provisions 
were  retained,  apparently  without  consideration  as  to  whether  they  were 
appropriate  for  both  types  of  agreements. 

The  most  serious  shortcoming  of  the  present  Act  is  that  it  appears 
to  exclude  the  opportunity  for  judicial  review  of  agreements  dealing  with 
non-contentions  or  conveyancing  business,  although  this  was  provided  for 
prior  to  1909.  Most  of  the  difficulty  is  caused  by  section  33  insofar  as  the 
section  excludes  reviews  (unless  otherwise  provided  for  in  the  Act)  where 
agreements  exist.  There  is  only  provision  for  review  of  agreements  involv- 
ing business  of  a  contentious  nature. 

The  modern  position  was  reviewed  by  Mr.  Justice  Wright  in  the 
recent  case  of  Re  Solicitor^^^  In  this  he  stated  that  agreements  relating  to 
court  business  must  be  reviewed  before  any  money  can  be  received  by  the 
solicitor  under  them,  and  once  reviewed,  a  bill  for  an  amount  due  under 
the  agreement  cannot  be  taxed.  Furthermore,  agreements  not  in  writing  or 
agreements  relating  to  court  business  not  approved  have  no  force,  and  the 
solicitor's  bill  rendered  under  such  an  agreement  is  open  to  taxation  in  the 
usual  way.  Wright,  J.  concluded,  however,  that  agreements  in  writing  deal- 
ing with  non-contentious  business  are  not  open  to  review  by  taxation,  but  if 
the  client  has  paid  he  can  apply  to  the  Supreme  Court  under  section  27 
to  have  the  agreement  re-opened.  If  the  client  has  not  paid,  the  solicitor 
can  apply  to  the  Supreme  Court  under  section  25  to  have  the  agreement 
examined  and  enforced  "without  action".  One  would  think  that  an  "exami- 
nation" under  section  25  is  the  same  as  a  "taxation",  but  reviews  are 
specifically  barred  by  section  33.  If  section  33  does  not  bar  such  review 
because  it  is  "otherwise  provided"  for  in  the  Act,  then  all  agreements  are 
open  to  review  and  this  should  be  clearly  stated  if  that  is  the  legislative 
intent. 

The  problem  is  exacerbated  by  the  use  of  words  such  as  "any  such 
agreement"  in  sections  25  and  33.  To  what  agreements  do  these  words 
refer?  Prior  to  1909,  the  reference  was  clearly  to  agreements  involving 
contentious  business  only,  but  it  is  not  clear  whether  this  is  still  the  case. 


'°'The  Law  Reform  Act,  S.O.  1909,  c.  28. 
"^[1972]  1  O.R.  694. 
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Our  recommendation  is  to  preserve  the  provisions  relating  to  agree- 
ments, but  to  make  it  clear  that  certain  sections  apply  to  both  contentious 
and  non-contentious  business  arrangements.  This  can  be  accomplished  by 
dividing  Part  II  of  The  Solicitors'  Fees  Act  into  three  areas:  the  first  relat- 
ing to  agreements  in  contentious  matters;  the  second,  to  agreements  in  non- 
contentious  matters  or  conveyancing  matters;  and  the  third  relating  to  both 
kinds  of  agreements. 

At  the  present  time,  hundreds  of  agreements,  oral,  confirmed  by  letter, 
or  signed  by  the  client  are  entered  into  each  week  relating  to  fees  in  con- 
tentious matters,  and  no  approval  is  sought  from  the  taxing  officer.  The 
client  is  not  aware  that  the  solicitor  has  violated  the  provisions  of  The 
Solicitors  Act,  and  often  pays  the  agreed  fee.  In  our  view  it  is  impractical 
to  continue  to  require  that  such  agreements  be  approved  prior  to  payment. 
It  is  only  important  that  the  client's  right  to  have  the  agreement  reviewed 
be  preserved  notwithstanding  that  on  its  terms  the  agreement  may  appear 
to  determine  finally  the  quantum  of  fees  as  between  a  solicitor  and  his 
client. 

It  may  be  argued  that  non-contentious  business  agreements  should  be 
treated  differently,  and  that  review  should  be  excluded  entirely,  on  the 
ground  that  if  they  are  in  writing  and  signed  by  the  party  to  be  charged, 
there  is  more  likelihood  that  the  client  will  be  in  a  position  to  enter  into 
a  fair  arrangement  with  his  solicitor.  We  do  not  agree,  however,  that  review 
in  these  cases  should  be  excluded.  Even  in  non-contentious  matters,  solici- 
tors are  in  a  unique  position  to  inffuence  the  client,  and  the  client  should 
know  that  he  has  the  right  to  have  his  agreement  reviewed  by  the  court. 
This  should  be  clearly  expressed  in  the  legislation. 


21.  Agreements  Relating  to  Contentious  Business: 
Proposed  Sections  32-34 

(Present  sections  18-22,  30) 


A.  Proposed  Section  32 

We  recommend  a  new  section  32. 

32.  A  solicitor  may  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  a  part 
of  any  past  or  future  services  in  respect  of  contentious  business  done 
or  to  be  done  by  the  solicitor,  either  by  a  gross  sum  or  by  salary  or 
otherwise,  but  no  such  agreement  shall  provide  for  a  manner  of  pay- 
ment by  commission  or  percentage. 

The  new  section  32  is  based  on  the  present  section  18  but  deals  only 
with  agreements  involving  contentious  business.  In  providing  the  parties 
with  the  right  to  make  agreements,  the  present  section  18  distinguishes 
between  the  kinds  of  agreements  in  a  rather  oblique  manner  by  conferring 
a  general  power  on  solicitors  to  enter  into  agreements  with  their  clients  for 
compensation,  and  by  then  introducing  a  limitation  with  respect  to  agree- 
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ments  involving  contentious  business.  The  better  approach  is  to  set  out  the 
power  clearly  in  each  case  and  then  limit  the  method  of  remuneration 
where  desirable. 

In  view  of  the  nature  of  the  revision  that  we  are  recommending,  it 
is  unnecessary  to  make  the  new  section  subject  to  any  others,  as  is  the  case 
in  the  present  section  18(1). 

We  have  omitted  the  phrase  "and  either  at  the  same  rate  or  at  a 
greater  or  less  rate"  found  in  the  present  section  18(1).  While  the  rationale 
behind  this  expression  is  not  clear  it  would  appear  to  have  been  introduced 
because  in  England,  the  judges  in  the  common  law  courts  had,  from  time 
to  time,  prescribed  tariffs  with  respect  to  certain  kinds  of  work.  An  agree- 
ment for  an  amount  either  less  than  or  in  excess  of  a  tariff  item  was  per- 
mitted so  long  as  there  had  been  compliance  with  the  other  provisions  of 
the  statute.  The  phrase  has  no  application  today  because  there  are  no  tariffs 
imposed  by  rules  which  limit  the  quantum  of  fees.  Local  County  Law 
Association  tariffs  have  no  binding  effect  on  the  ultimate  fee.  They  are 
nothing  more  than  a  guide  to  solicitors,  and  are  often  ignored. ^^^ 

The  present  section  18(2)  has  been  incorporated  in  the  new 
section  32. 

The  present  section  18(3)  has  been  deleted  because  the  present  sec- 
tions 14  and  15  have  also  been  deleted.  It  is  not  necessary  to  incorporate 
the  description  of  the  business  set  out  in  the  present  section  15  as  it  is 
included  in  the  term  "conveyancing"  which  is  still  retained. 

The  provisions  of  the  present  section  19  have  been  removed.  We 
recommend  that  it  no  longer  be  required  that  agreements  relating  to  court 
business  be  reviewed  and  approved  by  a  taxing  officer  before  the  solicitor 
can  receive  any  money  thereunder.  This  requirement  has  been  largely 
ignored  by  the  profession  and  in  the  few  cases  where  a  solicitor  has  later 
tried  to  rely  on  an  unapproved  agreement,  it  has  been  held  to  be  inapplic- 
able. This  has  never  been  considered  by  the  profession  to  be  a  serious 
deterrent  and  so  solicitors  rarely  take  the  time  and  incur  the  expense  of 
seeking  prior  approval. 

Perhaps  the  greatest  offenders  arc  those  solicitors  who  are  engaged  in 
criminal  law  practice,  where  fees  arc  often  pre-arranged  and  pre-paid.  Many 
choose  to  ignore  it  on  the  grounds  that  it  is  simply  impractical.  Further- 
more, in  criminal  matters  it  is  not  clear  from  the  legislation  to  whom  the 
agreement  is  to  be  referred.  In  addition,  the  section  exempts  solicitors 
doing  civil  work  in  a  small  claims  court,  and  so  criminal  practitioners 
doing  provincial  court  work  feel  justified  in  ignoring  the  requirement  in 
their  "less  important"  cases. 

We  considered  alternatives  to  the  absolute  abolition  of  the  provision. 
We  have  debated  whether  the  requirement  should  be  retained  for  all 
matters  except  those  involving  work  in  the  small  claims  court  or  in  summary 

^"^Re  Solicitor,  [1969]  1  O.R.  737;  Re  Solicitor,  [1970]  1  O.R.  407. 
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conviction  offences.  Such  matters  generally  command  a  fee  of  under  $200; 
thus  exempting  these  cases  answers  the  "economically  unfeasible"  argu- 
ment while  at  the  same  time  maintaining  the  supervision  of  the  court.  We 
have  rejected  this  possibility  and  have  concluded  that  the  requirement 
should  be  abolished  entirely,  so  long  as  the  court  still  maintains  judicial 
supervision.  This  has  been  provided  for  in  the  proposed  sections  37,  38 
and  39. 

The  present  sections  20  and  21  are  no  longer  necessary  as  the  review 
officer  will  no  longer  deal  with  these  agreements  prior  to  payment. 


B.  Proposed  Section  33 

We  recommend  a  new  section  33. 

33. — (1)  An  agreement  referred  to  in  section  32  does  not  affect 
the  amount  or  any  right  or  remedy  for  the  recovery  of  any  costs  recov- 
erable from  the  client  by  any  other  person,  nor  does  it  affect  the  right 
or  remedy  for  the  recovery  of  any  costs  payable  to  the  client  by  any 
other  person,  but  the  client  who  has  entered  into  such  an  agreement 
is  not  entitled  to  recover  from  any  other  person  under  any  order  for 
the  payment  of  any  costs  that  are  the  subject  of  the  agreement  more 
than  the  amount  payable  by  the  client  to  his  own  solicitor. 

(2)  Any  person  who  is  entitled  to  recover  from  or  is  hable  to  pay 
costs  as  directed  in  a  judgment  or  order  to  a  client  who  has  made  an 
agreement  with  his  solicitor  under  section  32  may  require  any  such 
costs  payable  or  recoverable  by  him  to  or  from  the  client  to  be 
reviewed  by  a  review  officer,  in  which  case  all  the  provisions  of  Part  I, 
so  far  as  they  are  applicable,  apply  to  such  review. 

The  present  section  22  provides  for  two  things.  First,  an  agreement 
dealing  with  contentious  business  cannot  affect  the  amount  or  any  right  or 
remedy  for  the  recovery  of  costs  against  the  client  by  a  third  party,  nor  the 
right  to  any  costs  payable  to  the  client  by  a  third  party,  but  the  client  can 
never  recover  from  a  third  party  more  costs  than  he  has  to  pay  to  his  own 
solicitor.  Secondly,  it  provides  the  third  party  who  has  to  pay  costs  or  is 
entitled  to  receive  costs  with  the  right  to  have  them  reviewed  in  the  ordinary 
manner. 

As  the  section  now  reads,  these  two  points  are  contained  in  one 
section.  The  new  section  33  separates  them  into  two  separate  subsections. 

In  the  first  subsection,  the  unsatisfactory  term  "such  an  agreement" 
is  replaced  with  the  specific  reference  to  agreements  covering  contentious 
business.  The  rights  or  obligations  of  a  third  party  cannot  be  affected  by 
private  agreements  made  between  his  adversary  and  his  adversary's  solicitor. 
The  usual  award  of  costs  to  a  party,  however,  is  only  meant  to  be  a  partial 
indemnity  for  the  costs  that  he  must  ultimately  pay  to  his  own  solicitor. 
These  costs  are  referred  to  as  party  and  party  costs.  By  their  very  nature, 
they  can  never  exceed  the  actual  amount  payable  to  the  recipient's  solicitor 
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and  any  agreement  between  those  parties  is  obviously  relevant  on  a  party 
and  party  taxation. ^^^  The  Legal  Aid  Act  provides  an  exception  to  this 
general  rule.^^^ 

C.  Proposed  Section  34 

We  recommend  a  new  section  34. 

34.  Nothing  in  this  Act  gives  validity  to  a  purchase  by  a  solicitor  of 
the  interest  or  any  part  of  the  interest  of  his  client  in  any  action  or 
other  contentious  proceeding  to  be  brought  or  maintained,  or  gives 
validity  to  an  agreement  by  which  a  solicitor  employed  to  prosecute  an 
action  or  proceeding  stipulates  for  payment  only  in  the  event  of 
success  in  the  action  or  proceeding,  or  where  the  amount  to  be  paid 
to  him  is  a  percentage  of  the  amount  or  value  of  the  property 
recovered  or  preserved  or  otherwise  determinable  by  such  amount  or 
value  or  dependent  upon  the  result  of  the  action  or  proceeding. 

The  new  section  34  is  based  on  the  present  section  30.  It  deals  with  the 
invalidity  of  any  financial  interest  that  the  solicitor  takes  in  his  client's 
contentious  business.  This  section,  therefore,  prohibits  agreements  which 
offend  the  rules  against  champerty  and  maintenance. 

Maintenance  is  the  giving  of  assistance  to  a  party  to  proceed  with 
litigation  by  someone  who  has  no  interest  in  the  matter.  Champerty 
involves  the  participation  by  the  person  giving  such  assistance  in  the  fruits 
of  the  litigation. ^^^  Maintenance  is  a  tort  which  renders  the  maintainer 
liable  in  damages  when  special  damages  have  been  suffered,^ ^^  the  public 
policy  reason  behind  it  being  that  litigation  should  not  be  promoted  and 
supported  by  persons  who  have  no  interest  in  it. 

A  classic  case  in  Ontario  on  the  point  is  Re  Solicitor, ^^^  where  Chan- 
cellor Boyd  determined  that  a  champertous  arrangement  violated  the 
statute  relating  to  champerty  in  the  case  of  solicitors,  while  for  barristers 
it  violated  the  oath  taken  on  their  call  to  the  bar.  It  was  noted  that  when  a 
solicitor  and  client  become  partners  in  litigation,  the  solicitor  may 
endeavour  to  bring  about  the  success  by  improper  means  and  cease  to  be  an 
independent  adviser  to  the  client  as  originally  intended. 

Section  34  is  desirable  in  its  present  place  in  The  Solicitor's  Fees  Act, 
as  it  reinforces  the  prohibition  against  percentage  or  commission  fees,  and 
makes  it  clear  that  the  right  to  enter  into  agreements  provided  for  in  the 

'°'See   The  Hamburg  American  Packet  Co.  v.   The  King   (1908),  39  S.C.R.   621; 

Formea  Chemicals  Ltd.  v.  Polymer  Corporation  Ltd.,  [1967]  2  O.R.  424. 
'"'R.S.O.  1970,  c.  239.  See  Re  Solicitor,  [1971]  3  O.R.  792,  reversing  Re  Solicitor, 

[1969]  2  O.R.  787. 
'"''See  Re  Trepca  Mines  Ltd.,  [1962]  3  W.L.R.  955. 
""See  Sheppard  v.  Frind,  [1941]  S.C.R.  531. 
"H1907),  14  0.L.R.  464. 
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statute  does  not  permit  a  term  which  is  contrary  to  the  public  policy  rules 
against  champerty  and  maintenance. 


22.  Agreements  Relating  to  Non-Contentious  Business: 
Proposed  Section  35 

We  recommend  a  new  section  35. 

35.  A  solicitor  may  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  a  part 
of  any  past  or  future  services  in  respect  of  any  non-contentious  busi- 
ness done  or  to  be  done  by  the  solicitor  either  by  gross  sum  or  by 
commission  or  percentage  or  by  salary  or  otherwise. 

The  new  section  35  is  a  corollary  to  section  32.  It  provides  solicitors 
and  clients  with  the  power  to  make  agreements  with  respect  to  non- 
contentious  business  or  conveyancing.  It  sets  out  that  such  agreements  may 
be  by  gross  sum,  commission,  percentage,  salary  or  otherwise.  This  pro- 
vision is  taken  from  the  present  section  18(1),  but  has  been  made  less 
complicated  by  the  deletion  of  the  reference  to  agreements  involving  con- 
tentious business. 

Sections  32  to  34  deal  only  with  agreements  relating  to  contentious 
business  and  have  no  relevance  to  others.  The  present  statute  contains  no 
sections  which  relate  only  to  agreements  relating  to  non-contentious  busi- 
ness. This  is  not  surprising,  having  regard  to  the  fact  that  such  agreements 
were  dealt  with  originally  in  England  in  one  section  of  the  Solicitors 
Remuneration  Act  of  1881.^^-  That  section  did  provide  that  these  agree- 
ments could  be  sued  on  as  if  they  were  ordinary  contracts;  on  a  taxation 
of  the  costs  covered  by  the  agreement,  if  the  solicitor  relied  on  the  agree- 
ment and  the  client  objected  on  the  grounds  that  it  was  unfair  and  unrea- 
sonable, the  taxing  officer  could  examine  it  and  certify  his  finding  to  the 
court.  The  court  could  then  cancel  the  agreement  or  reduce  the  fee  and 
make  whatever  order  seemed  just. 

No  mention  of  this  review  is  contained  in  the  present  statute,  and  this 
omission  led  Mr.  Justice  Wright  in  Re  Solicitor^^^  to  conclude  that  the 
power  of  review  lay  in  sections  25  and  27.  It  should  be  noted,  however, 
that  sections  25  and  27  were  derived  from  the  statute  dealing  with  agree- 
ments covering  contentious  business. ^^"^ 

We  are  in  favour  of  introducing  a  provision  governing  these  kinds  of 
agreements,  and  providing  for  an  examination  of  the  fairness  and  reason- 
ableness of  the  fee  charged,  but  we  reserve  this  for  the  new  section  38  where 
it  can  be  included  in  a  provision  concerning  the  question  of  the  effect  and 
vafidity  of  all  agreements.  For  this  reason  the  proposed  section  35  stands 
alone  under  the  heading  "Non-Contentious  Business". 


^^M4  &  45  Vict.,  c.  44,  s.  8. 

"'[1972]  1  O.R.  694  (reversed  [1973]  1  O.R.  652) 


^^^Attorneys  and  Solicitors  Act  (1870),  33  &  34  Vict.,  c.  28,  ss.  5,  8  and  9. 
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23.  Agreements  in  General: 

Proposed  Sections  36  to  44 

(Present  Sections  23,  25,  26,  27,  28,  29,  31,  32,  24  and  33) 

This  part  contains  the  proposed  sections  36  to  44  which  are  apphcable 
to  both  kinds  of  agreements  previously  discussed.  These  sections,  for  the 
most  part,  are  based  on  existing  provisions  in  the  statute,  but  in  their 
present  context  it  is  not  clear  whether  they  are  applicable  to  all  kinds  of 
agreements.  The  sections  find  their  origin  in  the  English  Attorneys  and 
Solicitors  Act  of  1870,^^^  where  they  were  obviously  directed  to  cases 
involving  contentious  business.  As  will  be  seen,  however,  these  sections 
have  wider  application,  and  therefore  have  been  collected  in  this  part  of 
the  statute. 


A.  Proposed  Section  36 

The  new  section  36  is  a  definition  section  for  this  group  of  sections. 

36.  In  sections  37  to  44,  "agreement"  means  an  agreement  referred 
to  in  section  32  or  35,  but  it  does  not  include  an  agreement  that  deter- 
mines the  remuneration  of  a  salaried  solicitor  employed  on  a  full-time 
basis. 

"Agreement",  therefore,  covers  agreements  dealing  with  both  con- 
tentious and  non-contentious  matters.  Such  a  broad  definition,  however, 
would  include  on  its  face  agreements  made  between  clients  and  solicitors 
when  the  solicitor  is  employed  on  a  full-time  salaried  basis.  Such  agree- 
ments are  common  for  municipal  corporations  and  large  commercial 
corporations.  If  these  provisions  were  to  apply  to  such  agreements,  the 
proposed  section  38  would  preclude  the  usual  actions  that  could  be  brought 
on  such  employment  agreements  and  force  the  parties  to  bring  the  agree- 
ments before  the  court  under  The  Solicitors  Act  for  review.  In  other  words, 
employment  agreements  could  be  automatically  reviewed  on  the  application 
of  either  party  to  the  court.  As  this  is  not  the  intent  of  the  new  legislation, 
agreements  which  determine  the  remuneration  of  a  salaried  solicitor 
employed  on  a  full-time  basis  by  a  client  are  excluded  from  the  provisions 
of  proposed  sections  37  to  44. 


B.  Proposed  Sections  37  to  44 

The  applications  contemplated  in  the  proposed  sections  38,  39,  41  and 
42  are  different  in  nature  than  those  included  in  that  part  of  the  statute 
dealing  with  the  review  of  bills.  Section  38  (present  section  25)  deals  with 
applications  to  determine  questions  of  the  validity  or  effect  of  agreements 
and  the  fairness  and  reasonableness  of  the  fee.  Section  39  (present  section 
27)  deals  with  the  setting  aside  of  agreements  even  after  payment  has  been 
made.  Sections  41  and  42  (present  sections  31  and  32)  deal  with  applica- 
tions to  enforce  or  set  aside  agreements  in  cases  of  the  death  or  incapacity 
of  a  solicitor  or  where  the  client  discharges  the  solicitor.  These  applications 

^'^33  &  34  Vict.,  c.  28. 
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determine  whether  an  agreement  should  stand  or  fall,  and  they  deal  with 
other  matters  of  substance  traditionally  reserved  for  judges. 

We  have  considered  whether  these  matters  should  continue  to  be  dis- 
posed of  by  judges,  or  whether  they  should  be  made  returnable  before  the 
"court"  as  previously  defined  in  section  l(b).^^^  We  have  concluded  that 
the  new  definition  of  court  should  apply.  Our  decision  is  based  partly  on 
our  desire  to  reheve  Supreme  Court  Judges  of  business  that  could  be  dealt 
with  by  some  other  judicial  officer,  and  partly  on  our  view  that  these 
matters  are  more  appropriate  for  a  master  or  local  judge. 

In  addition,  the  present  section  25  now  directs  applications  to  deter- 
mine disputes  to  ".  .  .  the  court  ...  in  which  the  business  .  .  .  was  done 
.  .  .  ."  This  is  unsatisfactory.  For  example,  in  criminal  cases,  a  criminal 
court  clearly  has  no  jurisdiction  with  respect  to  these  agreements.  This  same 
comment  applies  to  the  present  sections  31  and  32. 

(i)   Proposed  Section  37 

We  recommend  a  new  section  37. 

37,  An  agreement  excludes  any  further  claim  of  the  solicitor  beyond 
its  terms  for  services  in  relation  to  the  business  in  respect  of  which  the 
agreement  was  made  except  such  as  are  expressly  excepted  by  its 
terms. 

The  new  section  37  is  basically  the  same  as  the  present  section  23. 
The  phrase  "such  an  agreement"  has  been  deleted,  and  the  section  applies 
to  both  kinds  of  agreements,  contentious  business  agreements,  and  non- 
contentious  business  agreements.  Furthermore,  the  section  has  been 
improved  by  the  deletion  of  the  term  "agreement"  in  two  places. 

The  section  limits  the  solicitor's  claim  to  the  terms  of  the  agreement 
unless  the  parties  have  specifically  provided  to  the  contrary. 

(ii)   Proposed  Section  38 

We  recommend  a  new  section  38. 

38. — (1)  No  action  shall  be  brought  upon  an  agreement  but  every 
question  respecting  its  validity  or  effect  and  every  question  relating  to 
its  fairness  and  reasonableness  may  be  examined  and  determined  and 
it  may  be  enforced  or  set  aside  upon  application  to  the  court  by  any 
person  who  is  a  party  to  the  agreement  or  who  is  or  is  alleged  to  be 
liable  to  pay  or  who  is  or  claims  to  be  entitled  to  be  paid  for  the 
services  in  respect  of  which  the  agreement  was  made. 

(2)  If  the  question  to  be  examined  and  determined  on  an  applica- 
tion under  subsection  1  relates  to  the  quantum  of  the  fee  payable 
under  the  agreement  or  the  court  decides  that  the  agreement  is  void,  it 
may  refer  the  question  to  the  review  officer  of  the  county,  district  or 
judicial  district  where  the  solicitor's  office  is  located,  or  if  he  has  no 


^Master  or  local  judge  of  the  Supreme  Court. 
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office  then  to  the  review  officer  of  the  county,  district  or  judicial  dis- 
trict where  the  solicitor  resides,  and  the  review  officer  shall  proceed 
to  review  the  matter  in  the  manner  provided  in  Part  I. 

The  new  section  38(1)  combines  the  present  sections  25  and  26. 
The  origins  of  these  sections  go  back  to  the  English  Attorneys  and  Solici- 
tors Act  of  1870.  They  were  originally  intended  to  deal  with  agreements 
involving  contentious  business.  The  sections  provide  that  no  action  was  to 
be  brought  on  "any  such  agreement"  but  every  question  respecting  their 
validity  and  effect  was  to  be  determined  on  a  summary  application.  Pre- 
sumably, if  the  solicitor  had  followed  the  statute,  these  sections  would  apply 
to  agreements  which  had  already  been  approved  by  a  taxing  officer.  The 
taxing  officer's  approval,  however,  relates  only  to  the  quantum  of  the  fee 
and  the  problems  contemplated  by  these  sections  are  obviously  intended 
to  go  far  beyond  that  question. 

Now  that  the  requirement  of  prior  approval  no  longer  exists,  the  ques- 
tion remains  as  to  whether  the  review  by  the  court  of  agreements  relating 
to  contentious  business  should  be  confined  to  matters  relating  only  to  their 
effect  and  validity.  We  are  satisfied  that  the  court  should  retain  the  power  to 
review  these  agreements  on  all  questions  including  matters  as  to  fairness 
and  reasonableness.  By  deleting  the  requirement  of  prior  approval,  we  do 
not  intend  to  erode  the  jurisdiction  of  the  court,  but  only  to  remove  a 
cumbersome  procedure.  With  the  requirement  of  prior  approval  deleted  it 
is  even  more  important  to  retain  judicial  review  on  a  subsequent  applica- 
tion. The  new  section  38(1),  by  simply  referring  to  "agreement",  makes 
the  provision  applicable  to  both  types  of  agreements  and  therefore  all  ques- 
tions of  validity  and  effect,  and  all  questions  as  to  fairness  and  reasonable- 
ness can  be  determined  on  a  summary  application. 

The  introduction  of  this  additional  right  of  review  in  section  38(1) 
makes  it  clear  that  there  is  a  right  of  judicial  review  for  agreements  cover- 
ing non-contentious  business.  This  would  eliminate  the  necessity  for  the 
rather  strained  reasoning  forced  upon  Mr.  Justice  Wright  in  Re  Solicitor, ^^"^ 
where  he  concluded  that  if  an  agreement  did  not  relate  to  court  business 
and  the  solicitor  was  unpaid  he  could  apply  to  the  court  under  the  present 
section  25  to  have  the  agreement  examined  and  enforced  and  the  court, 
under  the  present  section  26,  could  enforce  an  agreement  that  is  fair  and 
reasonable  or  declare  it  void  and  order  a  review  in  the  usual  way.  As  stated 
above,  however,  section  26  was  initially  designed  to  deal  with  contentious 
business  agreements.  Lord  Esher,  M.R.  in  In  Re  Stuart,  ex  parte  Cathcart^^^ 
explained  that  under  the  English  counterpart  of  this  section,  the  reference 
to  "fairness"  meant  that  the  terms  of  the  agreement  (including  quantum 
of  fee)  had  to  be  reasonable.  If  "fairness  and  reasonableness"  referred  only 
to  quantum  then  this  would  have  been  a  duplication  of  the  taxing  officer's 
function  in  cases  of  agreements  dealing  with  contentious  business. 

Section  26  in  its  modern  context  would  appear  to  apply  to  both  kinds 
of  agreements.  The  new  section  makes  this  clear. 

"'[1972]  1  O.R.  694  at  700,  reversed  [1973]  1  O.R.  652. 
"'[1893]  2  Q.B.  201. 


59 

The  new  section  38(2)  provides  for  the  disposition  of  applications 
under  subsection  1.  The  present  section  26,  in  part,  repeats  the  powers 
given  to  the  court  under  section  25.  This  repetition  is  not  necessary  in  the 
new  legislation.  It  should  be  made  clear,  however,  that  if  the  court  decides 
that  an  agreement  is  void  and  a  review  of  the  fee  for  work  done  is  neces- 
sary, or  if  the  question  posed  to  the  court  originally  involved  the  reason- 
ableness of  a  fee,  then  these  questions  can  be  referred  to  a  review  officer  for 
determination  and  the  procedure  on  the  review  is  the  same  as  that  already 
provided  for  in  this  statute.  Again,  the  court  need  not  deal  with  matters  of 
quantum. 

Before  concluding  our  discussion  of  these  sections,  reference  should 
be  made  to  the  case  of  Re  Mendelson,  Beatty  &  Wood  and  Iwan^^'-^  which 
involved  an  application  under  these  sections  together  with  an  historical 
review. 

(iii)   Proposed  Section  39 

We  recommend  a  new  section  39. 

39.  Where  the  fee  or  any  part  thereof  due  under  an  agreement  has 
been  paid  by  or  on  behalf  of  the  client,  the  person  who  has  made  the 
payment  may  apply  to  the  court,  if  special  circumstances  can  be  shown, 
for  an  order  setting  aside  the  agreement  and  directing  that  the  fee  be 
referred  to  the  review  officer  of  the  county,  district  or  judicial  district 
where  the  sohcitor's  office  is  located,  or  if  he  has  no  office  then  to  the 
review  officer  of  the  county,  district  or  judicial  district  where  the 
solicitor  resides,  and  the  review  officer  shall  review  the  matter  in  the 
manner  provided  in  Part  I. 

The  new  section  39  is  based  on  the  present  section  27.  It  has  general 
application  to  both  types  of  agreements.  This  section  permits  the  re-opening 
of  an  agreement  even  after  payment  has  been  made  if  special  circumstances 
can  be  shown.  "Special  circumstances"  has  already  been  defined.  If  the 
agreement  is  re-opened,  the  question  of  quantum  of  fee  will  be  determined 
by  the  appropriate  review  officer  in  the  usual  manner.  The  present  section 
27  only  permitted  re-opening  if  the  application  was  made  within  twelve 
months  of  the  payment.  Now  that  the  limitation  period  has  been  removed 
from  the  new  section  1 1  in  cases  where  there  is  no  agreement,  there  is  no 
reason  why  it  should  be  retained  here.  Accordingly,  the  only  limitation 
that  remains  is  the  requirement  that  special  circumstances  be  shown. 

(iv)   Proposed  Section  40 

We  recommend  a  new  section  40. 

40. — (1)  Where  an  agreement  is  made  by  a  client  in  the  capacity 
of  guardian,  or  of  trustee  under  a  deed  or  will,  or  of  committee  of  a 
person  whose  estate  or  property  will  be  chargeable  with  the  sum  or 
part  of  the  sum  payable  under  the  agreement,  the  agreement  shall, 
before  payment,  be  laid  before  the  review  officer  of  the  county,  district 
or  judicial  district  where  the  solicitor's  office  is  located,  or  if  he  has 


'[1969]  2  O.R.  393. 
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no  office  then  to  the  review  officer  of  the  county,  district  or  judicial 
district  in  which  the  soHcitor  resides,  who  shall  review  the  fee  in  the 
manner  provided  in  Part  I  and  he  may  disallow  any  part  of  it. 

(2)  If  a  client  referred  to  in  subsection  1  pays  the  whole  or  any 
part  of  the  fee  without  the  previous  review  of  the  review  officer  as 
required  by  subsection  1,  he  is  liable  to  account  to  the  person  whose 
estate  or  property  is  charged  with  the  sum  paid  or  any  part  of  it  for 
the  sum  so  paid,  and  the  solicitor  who  accepted  such  payment  may  be 
ordered  by  the  review  officer  to  refund  the  sum  received  by  him. 

The  new  section  40  is  a  combination  of  the  present  sections  28  and  29. 

The  regulation  of  agreements  made  by  a  client  in  a  fiduciary  capacity 
can  be  traced  back  to  the  English  Attorneys  and  Solicitors  Act  of  1 870.^^0 
It  has  traditionally  been  considered  that  the  court  has  a  special  supervisory 
function  in  cases  involving  persons  who  lack  capacity  in  law.  Accordingly, 
if  a  client  makes  an  agreement  with  a  solicitor  in  some  fiduciary  capacity 
and  the  fund  over  which  he  has  control  will  ultimately  be  called  upon  to 
honour  the  commitment,  the  agreement,  before  payment  is  received,  must 
be  examined  and  allowed  by  a  taxing  officer.  The  present  section  28  directs 
the  examination  to  the  taxing  officer  at  Toronto.  We  are  in  favour  of  pro- 
viding that  such  examination  should  be  conducted  by  the  review  officer  of 
the  county,  district  or  judicial  district  where  the  solicitor's  office  is  located, 
or  if  he  has  no  office,  by  the  review  officer  of  the  county,  district  or  judicial 
district  where  the  solicitor  resides.  Again,  this  involves  the  local  officer 
rather  than  insisting  on  a  reference  in  Toronto. 

The  new  subsection  2  embodies  the  present  section  29  and  provides 
a  sanction  for  failure  to  observe  the  requirement  set  out  in  subsection  1. 
If  the  client  pays  the  solicitor  without  first  obtaining  approval,  he  is  liable 
to  account  to  the  fund  and  the  solicitor  may  be  ordered  to  refund  any 
amount  received.  Because  of  this  severe  sanction  against  the  solicitor,  it  is 
likely  that  he  will  seek  approval  for  the  agreement.  This  is  where  the  onus 
should  rest. 

(v)   Proposed  Section  41 

We  recommend  a  new  section  41 . 

41.  Where  a  solicitor  who  has  made  an  agreement  and  has  done 
anything  under  it  dies  or  becomes  incapable  of  acting  before  the 
agreement  has  been  completely  performed  by  him,  an  application 
may  be  made  by  any  person  who  is  a  party  thereto  to  the  court,  and 
the  court  may  enforce  or  set  aside  the  agreement  so  far  as  it  may  have 
been  acted  upon  as  if  the  death  or  incapacity  had  not  happened,  or  if 
the  court  deems  the  agreement  to  be  in  all  respects  fair  and  reason- 
able, may  order  the  amount  in  respect  of  the  past  performance  of  it 
to  be  ascertained  by  review  in  the  manner  provided  in  Part  I,  and  the 
review  officer  in  reviewing  the  agreement  shall  have  regard,  so  far  as 
may  be,  to  its  terms,  and  the  payment  of  the  amount  found  to  be  due 


»33  &  34  Vict.,  c.  28,  s.  10. 
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may  be  ordered  in  the  same  manner  as  if  the  agreement  had  been 
completely  performed  by  the  solicitor. 

The  new  section  41  is  based  on  the  present  section  31  with  minor 
amendments  in  language.  The  term  "such  an  agreement"  has  been  deleted 
again  and  the  definition  of  "court"  in  section  1(b)  replaces  the  reference 
to  the  "court  that  would  have  jurisdiction  to  examine  and  enforce  an 
agreement". 

(vi)   Proposed  Section  42 

We  recommend  a  new  section  42. 

42.  If  after  an  agreement  has  been  made  the  client  changes  his 
solicitor  before  the  conclusion  of  the  business  to  which  the  agreement 
relates,  which  he  is  entitled  to  do  notwithstanding  the  agreement,  the 
solicitor  shall  be  deemed  to  have  become  incapable  of  acting  under  it 
within  the  meaning  of  section  41,  and  upon  an  order  being  made  for 
review  in  the  manner  provided  in  Part  I  of  the  amount  due  to  him  in 
respect  of  his  past  performance  of  the  agreement,  the  court  shall  direct 
the  review  officer  to  have  regard  to  the  circumstances  under  which  the 
change  of  solicitor  took  place,  and  upon  the  review  the  solicitor  shall 
be  deemed  not  to  be  entitled  to  the  full  amount  of  the  remuneration 
agreed  to  in  the  agreement  unless  it  appears  that  there  has  been  no 
default,  negligence,  improper  delay  or  other  conduct  on  his  part 
affording  reasonable  grounds  to  the  client  for  the  change  of  solicitor. 

(vii)  Proposed  Section  43 

We  recommend  a  new  section  43. 

43.  A  provision  in  an  agreement  that  the  solicitor  is  not  liable  for 
negligence  or  that  he  is  to  be  relieved  from  any  responsibility  to  which 
he  would  otherwise  be  subject  as  solicitor  is  void. 

(viii)   Proposed  Section  44 

We  recommend  a  new  section  44. 

44.  Except  as  otherwise  provided  in  this  Part,  a  bill  of  a  solicitor 
for  the  amount  due  under  an  agreement  is  not  subject  to  any  review 
or  to  any  provision  of  law  respecting  signing  and  delivery  of  a  bill  if 
the  agreement  is  in  writing  and  signed  by  the  party  bound  thereby  or 
his  agent. 

The  new  section  44  is  based  on  the  present  section  33.  This  section 
provides  that  if  an  agreement  has  been  entered  into  under  this  statute,  a 
solicitor's  bill  for  an  amount  due  under  the  agreement  is  not  subject  to 
review  or  to  any  provision  of  law  respecting  the  signing  and  delivery  of  a 
bill.  The  intent  of  the  section  is  to  preclude  reviews  of  bills  relating  to 
agreements.  Earlier  sections  clarify  the  remedies  of  both  parties  to  agree- 
ments and  whether  or  not  the  agreement  covers  contentious  or  non-con- 
tentious business,  reviews  are  not  permitted  unless  otherwise  provided.  A 
solicitor,  for  example,  cannot  render  a  bill  and  then  obtain  a  praecipe 
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order  for  review.  He  would  have  to  render  his  bill  and  then  move  under 
section  38  to  have  the  agreement  enforced. 

In  both  sections  32  and  35  the  agreements  authorized  must  be  in 
writing.  However,  before  they  have  the  force  and  effect  of  excluding  a 
review,  the  additional  requirement  of  having  them  signed  by  the  party  to  be 
charged  or  his  agent  should  apply  and  this  requirement  is  therefore  intro- 
duced in  this  section. 


24.  Repeal  of  Section  17(b)  of  the  present  Act 

The  term  "services"  which  is  now  contained  in  section  17(6)  is 
unnecessary.  This  term  is  not  a  term  of  art  and  is  commonly  given  its 
dictionary  meaning  in  this  context,  namely,  work  done.  The  present  defi- 
nition is  cumbersome  in  that  the  terms,  fees,  costs  and  charges  may  mean 
the  same  thing. 


25.  Miscellaneous 

A.    FORMS 


As  stated  earlier,  the  forms  for  the  applications  for  praecipe  orders 
and  the  orders  themselves  have  been  available  in  the  offices  of  the  registrar 
and  local  registrars  of  the  Supreme  Court.  These  forms  have  no  statutory 
or  regulatory  basis  and  we  recommend  that  the  Regulations  under  The 
Solicitors'  Fees  Act  provide  a  standard  form.  In  addition,  we  recommend  a 
form  of  the  review  officer's  report.  Section  45  is  recommended  as  the 
enabling  provision  of  the  new  statute. 


B.  transitional  provisions 


The  new  section  46  provides  transitional  provisions.  This  section  states 
that  the  law  as  it  was  on  August  31,  1974  applies  to  bills  of  solicitors 
delivered  and  agreements  made  on  or  before  that  date.  The  new  Act  will 
apply  to  bills  delivered  or  agreements  made  on  or  after  September  1,  1974. 


C.  repealer 


The  new  section  47  repeals  the  existing  statute. 

D.    COMMENCEMENT 


The  new  section  48  declares  the  new  statute  in  force  on  September 
1,  1974. 


E.    SHORT  TITLE 


The  short  title  of  the  new  statute  is  The  Solicitors'  Fees  Act,  1974. 
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BILL 


1974 


The  Solicitors'  Fees  Act,  1974 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows: 


Interpre- 
tation 


1.  In  this  Act, 

(a)  "client"  means  a  person  who,  as  a  principal  or  on 
behalf  of  another  person,  employs  or  is  about  to 
employ  a  solicitor,  and  includes  a  person  who  is  or 
may  be  hable  to  pay  the  bill  of  a  solicitor  for  any 
services; 

(b)  "court",  unless  otherwise  provided,  means  a  master  or 
local  judge  of  the  Supreme  Court; 

(c)  "review  officer"  means  the  Master,  local  registrar  or 
local  deputy  registrar  who  functions  as  a  taxing 
officer; 

(d)  "solicitor"  means  a  member  of  the  Law  Society  of 
Upper  Canada  who  is  authorized  to  practise  law  in 
Ontario  or  who  was  so  authorized  when  the  services 
were  performed  for  which  the  fees  in  question  were 
charged; 

(e)  "special  circumstances"  means  any  circumstances 
which  the  court  finds  to  be  of  an  exceptional  nature 
affecting  the  matter  of  fees  or  the  liability  of  the  party 
chargeable  therewith  to  pay  such  fees.     New. 


Where  Act 
does  not 
apply 

R.S.O. 1970, 
c.  239 


2.  This  Act,  other  than  sections  23  and  28,  does  not  apply  to 
a  person  who  is  receiving  legal  aid  pursuant  to  a  certificate 
issued  under  The  Legal  Aid  Act  or  to  his  solicitor.     New. 


PARTI 


Solicitors'  Fees 


THE  BILL 


Contents 
of  bill 


3. — (1)  A  solicitor's  bill  for  services  shall  contain  a  reason- 
able statement  or  description  of  the  services  performed,  an 
itemized  or  lump  sum  charge  for  such  services,  and  a  detailed 
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statement  of  any  disbursements  made,  and  in  any  action  upon 
or  review  of  such  bill,  further  details  of  the  services  performed 
and  charges  and  disbursements  made  may  be  ordered. 

(2)  A  solicitor's  bill  shall  be  signed  by  him,  his  executor,  j^l^sj^^ned 
administrator  or  assignee  or  by  a  solicitor  employed  by  him  or, 

in  the  case  of  a  partnership,  shall  be  signed  under  the  name  of 
the  partnership  by  one  of  the  partners  or  by  a  solicitor  employed 
by  the  partnership. 

(3)  A  sohcitor's  bill  shall  be  delivered  by  giving  it  by  hand  ^^euvery 
to  the  client  or  by  sending  it  by  ordinary  mail  addressed  to  him 

at  his  place  of  business  or  residence  or  by  leaving  it  for  him  at 
either  of  such  places. 

(4)  Except  as  provided  in  subsection  5,  no  action  shall  t)eJ^°J^^j°" 
brought  in  respect  of  services  performed  by  a  solicitor  until  one  "J°"^]J... 
month  after  the  bill  therefor  has  been  deUvered.     R.S.O.  1970,  delivered 
c.  441,  s.  2,  amended. 

(5)  The  court,   on  proof  to  its  satisfaction  that  there   is  ^J'/^t^'**"^ 
probable  cause  for  believing  that  the  client  is  about  to  depart 

from  Ontario,  may  on  the  application  of  a  solicitor,  authorize 
him  to  commence  an  action  for  his  services  against  the  client 
although  the  one  month  period  mentioned  in  subsection  4  has 
not  expired.     R.S.O.  1970,  c.  441,  s.  7,  amended. 


Review 
the  right  to  have  a  bill  reviewed 

4.  Except  where  otherwise  provided  in  this  Act,  all  bills  of  ^^^  ^i^^^ 
solicitors  for  services  are  subject  to  review  in  accordance  with  reviewed 
this  Act.     New. 

ORDERS  FOR  A  REVIEW 

5.  Where  the  retainer  of  a  solicitor  is  not  disputed  and  there  oJders^for 
are  no  special  circumstances,  an  order  may  be  obtained  on  review 
praecipe,  in  the  case  of  a  solicitor  who  has  an  office  located  in 

the  Judicial  District  of  York  from  the  Registrar  of  the  Supreme 
Court,  and  in  all  other  cases  from  the  local  registrar  of  the 
Supreme  Court  in  the  county,  district  or  judicial  district  in 
which  the  solicitor  has  an  office,  or  if  he  has  no  office,  then  in 
the  county,  district  or  judicial  district  where  the  solicitor  resides 

{a)  by  the  client,  for  the  delivery  of  the  solicitor's  bill  and 
referring  it  to  a  review  officer  in  accordance  with  this 
Part; 
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Orders  on 
notice 


Limitation 


No  action 
after  review 


Costs  of 
reference 


(b)  by  the  client,  within  twelve  months  from  the  delivery 
of  the  solicitor's  bill,  whether  it  has  been  paid  in  whole 
or  in  part,  referring  it  to  a  review  officer  in  accord- 
ance with  this  Part; 

(c)  by  the  solicitor,  at  any  time  after  the  expiration  of  one 
month  from  the  delivery  by  him  of  his  bill,  if  no  order 
for  its  review  has  been  previously  made,  referring  it  to 
a  review  officer  in  accordance  with  this  Part; 

and  in  each  case  the  review  officer  shall  review  the  bill  and 
determine  if  the  sum  claimed  is  fair  and  proper.  R.S.O.  1970, 
c.  441,  s.  3,  amended. 

6. — (1)  Where  a  praecipe  order  cannot  be  obtained  under 
section  5,  an  application  may  be  made  by  the  client  or  by  the 
solicitor  to  the  court  for  an  order  referring  the  bill  to  a  review 
officer  in  accordance  with  section  8  who  shall  review  it  and 
determine  if  the  sum  claimed  is  fair  and  proper.     New. 

(2)  No  reference  shall  be  ordered  under  subsection  1  upon 
the  application  of  the  client  after  twelve  months  from  the  day 
on  which  the  bill  was  delivered  unless  special  circumstances  are 
shown.     R.S.O.  1970,  c.  441,  s.  4(1),  part,  amended. 

7. — (1)  No  reference  shall  be  ordered  under  section  5  or  6 
after  an  award  or  judgment  has  been  obtained  thereon,  nor  shall 
any  action  be  brought  to  determine  the  quantum  of  a  bill  after  it 
has  been  reviewed.    R.S.O.  1970,  c.  441,  s.  4{l) ,  part,  amended. 

(2)  Where  a  reference  is  ordered  under  section  5  or  6,  the 
court  may  give  any  special  directions  relative  to  its  costs. 
R.S.O.  1970,  c.  441,  s.  4(2),  amended. 


REVIEW  OFFICER 


Reference 
for  review 
to  be  directed 
to  review 
officer 


8. — (1)  Where  an  order  for  review  of  a  solictor's  bill  has 
been  obtained  by  praecipe  or  otherwise,  subject  to  subsections  2 
and  3  of  this  section,  the  bill  shall  be  reviewed  by  the  review 
officer  of  the  county,  district  or  judicial  district  in  which  the 
solicitor  has  an  office,  or  if  he  has  no  office,  by  the  review  officer 
for  the  county,  district  or  judicial  district  in  which  the  sohcitor 
resides,  but  the  court  may,  upon  the  application  of  any  party, 
direct  the  review  to  the  review  officer  at  Toronto,  or  to  a  County 
or  District  Court  judge  to  be  assigned  by  the  Chief  Judge  of  the 
County  and  District  Courts. 

(2)  A  review  directed  to  a  County  or  District  Court  judge 
pursuant  to  subsection  1  shall  not  be  directed  to  the  County  or 
District  Court  judge  who  heard  the  application. 

(3)  Where  the  parties  consent,  the  bill  may  be  reviewed  by 
the  review  officer  at  Toronto.  R.S.O.  1970,  c.  441,  s.  6(9), 
amended. 
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MATTERS  PRELIMINARY  TO  A  REVIEW 

9.  When  an  order  is  made  for  the  delivery  and  review  of  a  Delivery  of 

-^  bill  on  order 

solicitor's  bill,  the  solicitor  shall  deliver  the  bill  within  fourteen 
days  after  the  day  on  which  the  order  was  served  upon  him. 
R.S.O.  1970,  c.  441,  s.  6(1),  amended. 

10.  The  order  directing  a  review  of  a  solicitor's  bill  and  the  ordel^fo?^ 
appointment  for  such  review  shall  be  served  by  the  person  obtain-  review  and 

^'^  •'    .       ^  appointment 

ing  the  order  on  all  persons  affected  by  the  review  at  least  seven 
clear  days  before  the  day  appointed  for  the  hearing.     New. 

11.  The  payment  of  a  bill  does  not  preclude  the  court  from  afterpayment 
referring  it  for  review,  if  on  the  application  special  circum- 
stances are  shown.     R.S.O.  1970,  c.  441,  s.  10,  amended. 


THE  REVIEW 

12.  Where  a  person  who  has  been  served  with  notice  under  ^'U  "^^y  ^^ 

^  review 

section  10  or  the  person  who  obtained  the  order  for  review  fails  ex  parte 
to  attend  at  the  place  and  time  appointed  for  the  review,  the 
review  officer  to  whom  the  reference  is  directed  may  review  the 
bill  ex  parte.     R.S.O.  1970,  c.  441,  s.  5,  amended. 

13.  Upon  a  review  of  a  solicitor's  bill  by  a  review  officer,  the  O""^ 
onus  is  on  the  solicitor  to  satisfy  the  review  officer  that  his  claim 

is  fair  and  proper.     New. 

14. — (1)  Upon  a  review,  the  review  officer  may  allow  the^^^^^s.^f 
costs  of  proceedings  taken  that  were  in  fact  unnecessary  where  proceedings 
he  is  of  the  opinion  that  such  proceedings  were  taken  by  the  allowed 
solicitor  because,  in  his  judgment,  reasonably  exercised,  they 
were  conducive  to  the  interests  of  his  client,  and  the  review 
officer  may  allow  the  costs  of  proceedings  that  were  not  calcu- 
lated to  advance  the  interests  of  the  client  where  the  proceed- 
ings were  taken  by  the  desire  of  the  client  after  being  informed 
by  his  solicitor  that  they  were  unnecessary  and  not  calculated 
to  advance  his  interests. 

(2)   Subsection  1  does  not  apply  to  solicitor  and  client  costs  ^^^^ 
payable  out  of  a  fund  not  wholly  belonging  to  the  client,  or  by  a 
third  party.     New. 

15. — (1 )  On  the  review,  the  solicitor  shall  give  credit  for  and  Adjustments 
an  account  shall  be  taken  of  all  sums  received  by  him  from  or 
on  account  of  the  client,  and  the  solicitor  shall  forthwith  refund 
any  sum  that  is  found  on  the  review  to  have  been  overpaid. 
R.S.O.  1970,  c.  441,  s.  6(2),  amended. 

(2)   Any  sum  found  due  the  solicitor  on  a  review  shall  be^^y"]^"*®^ 

.      "^  -^  sum  found 

paid  by  the  client  forthwith  after  confirmation  of  the  report  by  due 
filing  as  in  the  case  of  a  master's  report  as  provided  in  the  Rules 
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Costs  of 
reference 


No  action 
when 
reference 
pending 


of  Practice  of  the  Supreme  Court.     R.S.O.  1970,  c.  441,  s.  6(5 ), 
amended. 

(3)  The  costs  of  a  reference  are,  unless  otherwise  ordered,  in 
the  discretion  of  the  review  officer.  R.S.O.  1970,  c.  441,  s. 
6(3),  amended. 

16.  No  action  shall  be  commenced  in  respect  of  any  matter 
referred  for  review  pending  the  review  without  leave  of  the  court 
in  which  the  proposed  action  is  to  be  brought.  R.S.O.  1970,  c. 
441,  s.  6(4),  amended. 


What  order 
deemed  to 
contain 


17.  An  order  directing  a  solicitor  to  deliver  his  bill  and  an 
order  referring  the  bill  for  review  shall  be  deemed  to  contain  the 
provisions  of  sections  15  and  16  whether  obtained  on  praecipe 
or  otherwise  and  whether  obtained  by  the  solicitor  or  the  client, 
but  it  may  contain  any  variation  therefrom  and  any  other  direc- 
tion that  the  court  may  see  fit  to  make  on  application.  R.S.O. 
1970,  c.  441,  s.  6(7,8),  amended. 


Second 
review 


18.  No  bill  that  has  been  reviewed  shall  be  again  referred 
unless  under  the  special  circumstances  of  the  case  the  court 
thinks  fit  to  order  that  it  be  reviewed  again,  in  which  case  all 
the  provisions  of  this  Act,  so  far  as  they  are  applicable,  apply  to 
such  review.     R.S.O.  1970,  c.  441,  s.  9,  amended. 


THIRD  PARTIES 


Application 
by  person 
ultimately 
paying  the 
solicitor's  bill 


Special 
circumstances 


Delivery  of 
copy  of  bill 


Accounting 
is  between 
client  and 
others 


19. — (1)  Where  a  person,  not  being  chargeable  as  the  prin- 
cipal party,  is  liable  to  pay  or  has  paid  a  bill  either  to  the 
solicitor  or  to  the  principal  party  chargeable  with  the  bill,  the 
person  so  liable  to  pay  or  paying  may  apply  to  the  court  for  an 
order  referring  it  for  review  as  the  principal  party  chargeable 
therewith  might  himself  have  done,  and  the  same  proceedings 
shall  be  had  under  this  Act  as  if  the  application  had  been  made 
by  the  principal  party. 

(2)  If  an  application  under  subsection  1  is  made  in  circum- 
stances in  which  special  circumstances  must  be  shown,  the  court 
may  take  into  consideration  any  additional  special  circumstances 
applicable  to  the  person  making  it,  although  such  additional 
special  circumstances  might  not  be  applicable  to  the  principal 
party  chargeable  with  the  bill  if  he  was  the  person  making  the 
application. 

(3)  For  the  purposes  of  a  review  under  subsection  1,  the 
court  may  order  the  solicitor  to  deliver  a  copy  of  his  bill  to  the 
person  making  the  application. 

(4)  When  a  person,  other  than  the  client,  applies  for  a  review 
of  a  bill  delivered  or  for  the  delivery  of  a  copy  thereof  for  the 
purpose  of  review  and  it  appears  that  by  reason  of  the  conduct 
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of  the  client  the  appHcant  is  precluded  from  obtaining  a  review 
of  the  bill  but  is  nevertheless  entitled  to  an  account  from  the 
client,  it  is  not  necessary  for  the  applicant  to  bring  an  action  for 
an  account,  but  the  court  may,  in  a  summary  manner,  refer  a 
bill  already  delivered  or  order  delivery  of  a  copy  of  the  bill,  and 
refer  it  for  review  as  between  the  applicant  and  the  client,  and 
may  add  such  parties  not  already  notified  as  may  be  necessary. 
R.S.O.  1970,  c.  441,  s.  8(1-4),  amended. 


APPEALS 

20.  An  appeal  from  the  report  of  the  review  officer  on  a  Appeal  from 

rr-  f  review 

review  under  this  Act  lies  and  may  be  brought  in  the  same  officer's  report 
manner  as  in  the  case  of  a  report  of  a  master  as  provided  in  the 
Rules  of  Practice  of  the  Supreme  Court.     New. 

21. — (1)   An  appeal  lies  from  an  interlocutory  order  of  a  ^'^ht  of 
master  or  local  judge  made  under  this  Act  to  a  judge  of  the  interlocutory 
Supreme  Court  in  chambers  and  the  practice  on  the  appeal  shall 
be  the  same  as  on  an  appeal  from  an  interlocutory  order  of  the 
Master  of  the  Supreme  Court. 

(2)  An  appeal  from  an  interlocutory  order  of  a  judge  of  the  ^"'^g^j'" 
Supreme  Court  in  chambers  made  under  subsection  1  does  not  interlocutory 
lie  to  the  Divisional  Court  without  leave,  and  the  practice  on  the 
application  for  leave  and  on  the  appeal  shall  be  the  same  as  on 

an  appeal  from  an  interlocutory  order  of  a  judge  of  the  Supreme 
Court  in  chambers. 

(3)  An  appeal  lies  from  a  final  order  of  a  master  or  local  ^'^e^f^ 
judge  made  under  this  Act  to  the  Divisional  Court,   and  the  fmai  orders 
practice  on  the  appeal  shall  be  the  same  as  in  cases  of  appeals 

to  an  appellate  court. 

(4)  There  is  no  appeal  from  an  order  of  the   Divisional  ^^gaf^^^*^ 
Court,  whether  interlocutory  or  final,  made  under  subsection  2 

or  3.     New. 


CHARGING  ORDERS 

22. — (1)   Where  a  solicitor  has  been  employed  to  prosecute  charte^on 
or  defend  an  action  or  other  matter,  the  court  may,  upon  a  property 

'  ■' '       ^  recovered 

summary  application,  declare  the  solicitor  to  be  entitled  to  a 
charge  upon  the  property  recovered  or  preserved  through  the 
instrumentality  of  the  solicitor,  for  his  services  in  the  action  or 
matter,  and  all  conveyances  and  acts  done  to  defeat  or  which 
may  operate  to  defeat  such  charge  are,  unless  made  to  a  bona 
fide  purchaser  for  value  without  notice,  void  as  against  such 
charge. 
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Idem 


(2)  The  court  may  make  an  order  for  the  review  under  this 
Act  of  the  solicitor's  bill  for  such  services  and  for  the  payment 
of  the  bill  out  of  the  property,  in  which  case  all  the  provisions 
of  this  Act,  so  far  as  they  are  applicable,  apply  to  the  review. 
New. 


RETAINING  LIENS 


Where  client's 
things  to  be 
delivered  to 
client 


23.  A  sohcitor  shall  deliver  to  his  client,  or  to  such  other 
person  as  the  client  directs,  all  documents  and  other  things  in 
the  solicitor's  possession,  custody  or  control  belonging  to  the 
client  forthwith  after  demand  has  been  made  therefor,  and  no 
retaining  lien  hereafter  exists  in  favour  of  the  solicitor  over  any 
such  documents  and  other  things.  R.S.O.  1970,  c.  441,  s. 
6(6),  amended. 


ESTATE  AND  SURROGATE  COURT  WORK 


Estate 
matters 


Idem 


24. — (1)  The  bill  of  a  solicitor  employed  by  the  executors, 
administrators  or  trustees  of  a  deceased  person's  estate  shall 
be  reviewed  by  the  judge  of  a  surrogate  court  on  the  passing  of 
the  accounts  of  the  estate,  or  the  judge  may  refer  such  bills  for 
review  under  this  Act,  in  which  case  all  the  provisions  of  this 
Act,  so  far  as  they  are  applicable,  apply  to  such  review. 

(2)  The  bill  of  a  solicitor  employed  by  a  client,  other  than 
an  executor,  administrator  or  trustee  of  a  deceased  person's 
estate  in  respect  of  estate  business  or  business  transacted  in  a 
surrogate  court  may  be  reviewed  under  this  Act.  R.S.O.  1970, 
c.  441,  s.  1 1,  amended. 


SECURITY  FOR  FEES 


Security 
for  fees 


25.  A  sohcitor  may  accept  security  from  his  client  for  the  sum 
to  become  due  to  him  for  services  to  be  performed  by  him  and 
for  interest  on  such  sum.     R.S.O.  1970,  c.  441,  s.  34,  amended. 


INTEREST  ON  UNPAID  BILLS 


When  solicitors 
may  charge 
interest  on 
unpaid  bills 


26.  A  solicitor  may  charge  interest,  and  a  taxing  officer  may 
award  interest,  at  the  rate  of  7.5  per  cent  per  annum  on  the  sum 
due  commencing  thirty  days  after  the  day  on  which  the  bill  was 
delivered  to  the  client  and  when  the  bill  is  payable  by  an  infant 
or  out  of  a  fund,  then  commencing  thirty  days  after  the  day  on 
which  the  bill  was  delivered  to  the  parent,  guardian  or  trustee  or 
other  person  liable  to  pay  it.  R.S.O.  1970,  c.  441,  s.  35, 
amended. 
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INTEREST  ON  OVERPAYMENTS 

27.  Where  it  appears  on  a  review  that  a  solicitor  has  been  ^^[j^^ 
overpaid  by  a  cHent  or  other  person  and  he  is  ordered  to  refund  overpaid 
the  money  so  overpaid,  the  amount  of  the  refund  shall,  unless 
otherwise  ordered  by  the  review  officer,  be  paid  forthwith  with 
interest  thereon  at  the  rate  of  7.5  per  cent  per  annum  com- 
mencing on  the  day  on  which  the  overpayment  was  made  and 
ending  on  the  day  on  which  the  refund  is  made.     New. 

UNAUTHORIZED  PRACTICE 

28.  Except  where  otherwise  provided  by  law,   any  person,  H.acdce°"^^^ 
other  than  a  person  who  is  himself  a  party  to  the  action  or  pro- 
ceeding, who  prosecutes  or  defends  in  his  own  name  or  that  of 

any  other  person  any  action  or  other  proceeding  without  being 
a  solicitor  is  incapable  of  recovering  any  fee  or  other  reward  on 
account  thereof  and  is  guilty  of  a  contempt  of  the  court  in  which 
the  action  or  proceeding  was  pending  and  is  punishable  accord- 
ingly.    R.S.O.  1970,  c.  441,  s.  \,  amended. 


SOLICITORS  AS  MORTGAGEES 

29. —  (1)   In  this  section,  "mortgage"  includes  any  charge  on  \^^l^^^' 
any  property  for  securing  money  or  money's  worth. 

(2)  A  solicitor  to  whom,  either  alone  or  jointly  with  any  other  o^Jees^'^JJerg 
person,  a  mortgage  is  made,  or  the  firm  of  which  he  is  a  member,  solicitor  is 
is  entitled  to  receive  for  services  performed  by  him  or  his  firm  in 
negotiating  the  loan,  searching  the  title  to  the  property,  and 
preparing  and  completing  the  mortgage,  the  usual  fees  and 
disbursements  that  he  or  his  firm  would  have  been  entitled  to 
receive  if  the  mortgage  had  been  made  to  a  person  not  a  solicitor 

and  the  person  had  employed  the  solicitor  or  his  firm  to  perform 
such  services,  and  such  fees  and  disbursements  are  accordingly 
recoverable  from  the  mortgagor. 

(3)  A  solicitor  to  or  in  whom,  either  alone  or  jointly  with  any  ^^^^ 
other  person,  a  mortgage  is  made  or  is  vested  by  transfer  or 
transmission,  or  the  firm  of  which  he  is  a  member,  is  entitled  to 
receive  and  recover  from  the  person  on  whose  behalf  the  same  is 
done  or  to  charge  against  the  security  for  all  services  performed 

by  him  or  his  firm  subsequent  and  in  relation  to  the  mortgage  or 
to  the  security  thereby  created  or  the  property  therein  comprised 
such  usual  fees  and  disbursements  as  he  or  his  firm  would  have 
been  entitled  to  receive  if  the  mortgage  had  been  made  to  and 
had  remained  vested  in  a  person  not  a  solicitor  and  the  person 
had  employed  the  solicitor  or  his  firm  to  perform  such  services, 
and  accordingly  the  mortgage  shall  not  be  redeemed  except  upon 
payment  of  such  fees  and  disbursements.  R.S.O.  1970,  c.  441, 
s.  36(1-3),  amended. 
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SOLICITORS  AS  DIRECTORS 


Right  of 
soUcitor- 
director  to 
charge 
corporation 
for  services 


30.  A  solicitor  who  is  a  director  of  a  corporation,  or  the  firm 
of  which  he  is  a  member,  is  entitled  to  receive  for  all  services 
performed  by  him  or  his  firm  for  the  corporation  in  relation  to  or 
in  connection  with  any  matter  in  which  it  acts  as  trustee, 
guardian,  personal  representative  or  agent,  the  usual  fees  and 
disbursements  that  he  or  his  firm  would  have  been  entitled  to 
receive  if  he  had  not  been  a  director  of  the  corporation  and  it 
had  employed  the  solicitor  or  his  firm  to  perform  such  services, 
and  such  fees  and  disbursements  are  accordingly  recoverable 
from  the  corporation  and  may  be  charged  by  it  as  a  disbursement 
in  the  matter  of  such  trusteeship,  guardianship,  administration  or 
agency.     R.S.O.  1970,  c.  441,  s.  36(4),  amended. 


SALARIED  SOLICITORS  OF  CORPORATIONS 


Collection 

of  costs  by 

corporation 

where 

solicitor 

salaried 


31.  Where  the  remuneration  of  a  solicitor  employed  by  a 
corporation  is  wholly  or  partly  paid  by  salary  and  the  costs  in 
actions  and  other  proceedings  are  under  the  terms  of  the  em- 
ployment payable  to  the  solicitor  as  part  of  his  remuneration, 
the  corporation  is  entitled  to  recover  and  collect  such  costs  in 
the  same  manner  as  if  the  solicitor  were  not  receiving  a  salary. 
R.S.O.  1970,  c.  441,  s.  37,  amended. 


PART  II 

Agreements  Between  Solicitors  and 
Clients  As  To  Fees 

agreements,  contentious  business 

vj^at  kinds  32.  A  soHcitor  may  make  an  agreement  in  writing  with  his 

of  agreements  j  o  o 

are  authorized  client  respecting  the  amount  and  manner  of  payment  for  the 

in  respect  of  ,,  ^  ^   „  .    ^  ..'-^  ^„ 

contentious  wholc  or  a  part  or  any  past  or  future  services  in  respect  or  con- 
tentious business  done  or  to  be  done  by  the  solicitor,  either  by 
a  gross  sum  or  by  salary  or  otherwise,  but  no  such  agreement 
shall  provide  for  a  manner  of  payment  by  commission  or  per- 
centage.  R.S.O.  1970.  c.  441,  s.  18(1,  2),  amended. 


Agreement 
not  to  affect 
party  and 
party  costs 


33. —  (1)  An  agreement  referred  to  in  section  32  does  not 
affect  the  amount  or  any  right  or  remedy  for  the  recovery  of  any 
costs  recoverable  from  the  client  by  any  other  person,  nor  does 
it  affect  the  right  or  remedy  for  the  recovery  of  any  costs  payable 
to  the  client  by  any  other  person,  but  the  client  who  has  entered 
into  such  an  agreement  is  not  entitled  to  recover  from  any  other 
person  under  any  order  for  the  payment  of  any  costs  that  are  the 
subject  of  the  agreement  more  than  the  amount  payable  by  the 
client  to  his  own  solicitors. 
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(2)  Any  person  who  is  entitled  to  recover  from  or  is  liable  J^^^j^^^^ 
to  pay  costs  as  directed  in  a  judgment  or  order  to  a  client  who 
has  made  an  agreement  with  his  solicitor  under  section  32  may 
require  any  such  costs  payable  or  recoverable  by  him  to  or  from 
the  client  to  be  reviewed  by  a  review  officer,  in  which  case  all 
the  provisions  of  Part  I,  so  far  as  they  are  applicable,  apply  to 
such  review.     R.S.O.  1970,  c.  441,  s.  22,  amended. 

34.  Nothing  in  this  Act  gives  validity  to  a  purchase  by  a  ^^^^  eff  "and 
solicitor  of  the  interest  or  any  part  of  the  interest  of  his  client  in  maintenance 

.  ,.  preserved 

any  action  or  other  contentious  proceeding  to  be  brought  or 
maintained,  or  gives  validity  to  an  agreement  by  which  a  solicitor 
employed  to  prosecute  an  action  or  proceeding  stipulates  for 
payment  only  in  the  event  of  success  in  the  action  or  proceeding, 
or  where  the  amount  to  be  paid  to  him  is  a  percentage  of  the 
amount  or  value  of  the  property  recovered  or  preserved  or  other- 
wise determinable  by  such  amount  or  value  or  dependent  upon 
the  result  of  the  action  or  proceeding.  R.S.O.  1970,  c.  441, 
s.  30,  amended. 


AGREEMENTS,  NON-CONTENTIOUS  BUSINESS 

35.  A  solicitor  may  make  an  agreement  in  writing  with  his  ^^^* 

J  c>  o  agreements 

client  respecting  the  amount  and  manner  of  payment  for  the  are  authorized 

in  respect 

whole  or  a  part  of  any  past  or  future  services  in  respect  of  any  of  non- 
non-contentious  business  done  or  to  be  done  by  the  solicitor  business^"* 
either  by  gross  sum  or  by  commission  or  percentage  or  by  salary 
or  otherwise.     New. 


GENERAL 

36.  In  sections  37  to  44,  '^agreement"  means  an  agreement  J"t?oT^ 
referred  to  in  section  32  or  35,  but  it  does  not  include  an  agree- 
ment that  determines  the  remuneration  of  a  salaried  solicitor 
employed  on  a  full-time  basis.     New. 

37.  An  agreement  excludes  any  further  claim  of  the  solicitor  claims  for 

,  ,  .  ,  .  .  ,      .  ....  ^  additional 

beyond  its  terms  for  services  in  relation  to  the  business  in  respect  remuneration 
of  which  the  agreement  was  made  except  such  as  are  expressly  ^^^^^  ^ 
excepted  by  its  terms.     R.S.O.  1970,  c.  441,  s.  23,  amended. 

38. —  (1)  No  action  shall  be  brought  upon  an  agreement  but  ftc^^'f'"^"^' 
every  question  respecting  its  validity  or  effect  and  every  question  agreements 
relating  to  its  fairness  and  reasonableness  may  be  examined  and 
determined  and  it  may  be  enforced  or  set  aside  upon  application 
to  the  court  by  any  person  who  is  a  party  to  the  agreement  or 
who  is  or  is  alleged  to  be  liable  to  pay  or  who  is  or  claims  to  be 
entitled  to  be  paid  for  the  services  in  respect  of  which  the 
agreement  was  made. 
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Reference 
to  review 
officer 


(2)  If  the  question  to  be  examined  and  determined  on  an 
application  under  subsection  1  relates  to  the  quantum  of  the  fee 
payable  under  the  agreement  or  the  court  decides  that  the 
agreement  is  void,  it  may  refer  the  question  to  the  review  officer 
of  the  county,  district  or  judicial  district  where  the  solicitor's 
office  is  located,  or  if  he  has  no  office  then  to  the  review  officer 
of  the  county,  district  or  judicial  district  where  the  solicitor 
resides,  and  the  review  officer  shall  proceed  to  review  the  matter 
in  the  manner  provided  in  Part  I.  R.S.O.  1970,  c.  441,  ss.  25, 
26,  amended. 


Re-opening 
of  agreements 
after  payment 


39.  Where  the  fee  or  any  part  thereof  due  under  an  agreement 
has  been  paid  by  or  on  behalf  of  the  client,  the  person  who  has 
made  the  payment  may  apply  to  the  court,  if  special  circum- 
stances can  be  shown,  for  an  order  setting  aside  the  agreement 
and  directing  that  the  fee  be  referred  to  the  review  officer  of  the 
county,  district  or  judicial  district  where  the  solicitor's  office  is 
located,  or  if  he  has  no  office  then  to  the  review  officer  of  the 
county,  district  or  judicial  district  where  the  solicitor  resides, 
and  the  review  officer  shall  review  the  matter  in  the  manner 
provided  in  Part  I.     R.S.O.  1970,  c.  441,  s.  27,  amended. 


Agreements 
made  by 
clients  in 
fiduciary 
capacities 
must  be 
reviewed 


Effect  of 
failure  to 
have  fee 
reviewed 


40. — (1)  Where  an  agreement  is  made  by  a  client  in  the 
capacity  of  guardian,  or  of  trustee  under  a  deed  or  will,  or  of 
committee  of  a  person  whose  estate  or  property  will  be  charge- 
able with  the  sum  or  part  of  the  sum  payable  under  the  agree- 
ment, the  agreement  shall,  before  payment,  be  laid  before  the 
review  officer  of  the  county,  district  or  judicial  district  where  the 
solicitor's  office  is  located,  or  if  he  has  no  office  then  to  the  review 
officer  of  the  county,  district,  or  judicial  district  where  the 
solicitor  resides,  who  shall  review  the  fee  in  the  manner  pro- 
vided in  Part  I  and  he  may  disallow  any  part  of  it.  R.S.O. 
1970,  c.  441,  s.  28,  amended. 

(2)  If  a  client  referred  to  in  subsection  1  pays  the  whole  or 
any  part  of  the  fee  without  the  previous  review  of  the  review 
officer  as  required  by  subsection  1,  he  is  liable  to  account  to  the 
person  whose  estate  or  property  is  charged  with  the  sum  paid 
or  any  part  of  it  for  the  sum  so  paid,  and  the  solicitor  who 
accepted  such  payment  may  be  ordered  by  the  review  officer  to 
refund  the  sum  received  by  him.  R.S.O.  1970,  c.  441,  s.  29, 
amended. 


Where 
solicitor 
dies  after 
making  an 
agreement 
with  his  client 


41.  Where  a  solicitor  who  has  made  an  agreement  and  has 
done  anything  under  it  dies  or  becomes  incapable  of  acting 
before  the  agreement  has  been  completely  performed  by  him,  an 
application  may  be  made  by  any  person  who  is  a  party  thereto 
to  the  court,  and  the  court  may  enforce  or  set  aside  the  agree- 
ment so  far  as  it  may  have  been  acted  upon  as  if  the  death  or 
incapacity  has  not  happened,  or  if  the  court  deems  the  agree- 
ment to  be  in  all  respects  fair  and  reasonable,  may  order  the 
amount  in  respect  of  the  past  performance  of  it  to  be  ascertained 
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by  review  in  the  manner  provided  in  Part  I,  and  the  review 
officer  in  reviewing  the  agreement  shall  have  regard,  so  far  as 
may  be,  to  its  terms,  and  the  payment  of  the  amount  found  to  be 
due  may  be  ordered  in  the  same  manner  as  if  the  agreement 
has  been  completely  performed  by  the  solicitor.  R.S.O.  1970, 
c.  441,  s.  31,  amended. 

42.  If  after  an  agreement  has  been  made  the  client  changes  change  of 

^  ^       solicitor  after 

his  solicitor  before  the  conclusion  of  the  business  to  which  the  making  an 
agreement  relates,  which  he  is  entitled  to  do  notwithstanding  the 
agreement,  the  solicitor  shall  be  deemed  to  have  become  in- 
capable of  acting  under  it  within  the  meaning  of  section  41,  and 
upon  an  order  being  made  for  review  in  the  manner  provided  in 
Part  I  of  the  amount  due  to  him  in  respect  of  his  past  perform- 
ance of  the  agreement,  the  court  shall  direct  the  review  officer 
to  have  regard  to  the  circumstances  under  which  the  change  of 
solicitor  took  place,  and  upon  the  review  the  solicitor  shall  be 
deemed  not  to  be  entitled  to  the  full  amount  of  the  remuneration 
agreed  to  in  the  agreement  unless  it  appears  that  there  ha^  been 
no  default,  negligence,  improper  delay  or  other  conduct  on  his 
part  affording  reasonable  grounds  to  the  client  for  the  change  of 
solicitor.     R.S.O.  1970,  c.  441,  s.  32,  amended. 

43.  A  provision  in  an  agreement  that  the  solicitor  is  not  liable  fe,°ev-jf" 
for  negligence  or  that  he  is  to  be  relieved  from  any  responsibility  solicitor 

1  •    iT    1  1 J         1  .         ,  ,   .  ,•    •  •  •  ,    fror"  liability 

to  which  he  would  otherwise  be  subject  as  solicitor  is  void,  is  void 
R.S.O.  1970,  c.  441,  s.  24,  amended. 

44.  Except  as  otherwise  provided  in  this  Part,  a  bill  of  a  ^'"^  ^^^^J 

.    ,  ^  r  '  agreement 

solicitor  for  the  amount  due  under  an  agreement  is  not  subject  to  not  subject 

t.   ^  •  .       .  ,  to  review, 

any  review  or  to  any  provision  of  law  respecting  signing  and  exceptions 
delivery  of  a  bill  if  the  agreement  is  in  writing  and  signed  by  the 
party  bound  thereby  or  his  agent.     R.S.O.  1970,  c.  441,  s.  33, 
amended. 


PART  III 

Miscellaneous 

FORMS 

45.  The  Lieutenant  Governor  in  Council  may  make  regula-  a°t™rized 
tions   prescribing   forms    for    the    purposes    of    this    Act    and 
providing  for  their  use.     New. 

TRANSITIONAL  PROVISIONS 

46. — (1 )  The  law  as  it  was  on  the  31st  day  of  August,  1974,  ^^,1^^^^^ 
applies  to  bills  of  solicitors  delivered  on  or  before  that  day  and 
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Idem 


to  agreements  between  solicitors  and  clients  made  on  or  before 
that  day  in  the  same  way  as  if  this  Act  had  not  been  passed. 

(2)  This  Act  applies  to  bills  of  solicitors  delivered  on  or  after 
the  1st  day  of  September,  1974  and  to  agreements  between 
solicitors  and  clients  made  on  or  after  that  day. 


REPEALER 


R.S.O.  1970, 
c.  441, 
repealed 


47.  The  Solicitors  Act,  being  chapter  441   of  the  Revised 
Statutes  of  Ontario,  1970,  is  repealed. 


COMMENCEMENT 


Commence- 
ment 


48.  This  Act  comes  into  force  on  the  1st  day  of  September, 
1974. 


SHORT  TITLE 


Short  title 


49.  This  Act  may  be  cited  as  The  Solicitors'  Fees  Act,  1974. 
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REGULATION 

under 

The  Solicitors'  Fees  Act,  1974 

1. — (1)  An  application  by  the  client  for  a  praecipe  order  for 
delivery  and  review  of  a  solicitor  and  client  bill  for  services 
where  the  retainer  of  the  solicitor  is  not  in  dispute  and  there 
are  no  special  circumstances  shall  be  in  Form  1 . 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  2. 

2. — (1)  An  application  by  the  client  for  a  praecipe  order 
for  review  of  a  solicitor  and  client  bill  for  services  where  the 
retainer  of  the  solicitor  is  not  in  dispute  and  there  are  no  special 
circumstances  shall  be  in  Form  3. 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  4. 

3. — (1)  An  application  by  the  solicitor  for  a  praecipe  order 
for  review  of  a  solicitor  and  client  bill  for  services  where  the 
retainer  of  the  solicitor  is  not  in  dispute  and  there  are  no  special 
circumstances  shall  be  in  Form  5. 

(2)  The  praecipe  order  mentioned  in  subsection  1  shall  be 
in  Form  6. 

4.  The  report  of  the  review  officer  after  a  review  of  a  bill 
under  section  1,  2,  or  3  shall  be  in  Form  7. 


Explanatory  Note 

Regulations  prescribing  forms  are  expressly  authorized  by  section 
45  of  the  Bill. 
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Form  1 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of 


Solicitor 


—  and  — 


Client 


Required  : 


A  praecipe  order  for  delivery  and  review  of  my  solicitor's  bill  for 
services,  the  retainer  of  the  solicitor  not  being  disputed  and  there 
being  no  special  circumstances. 


Dated  at 


this 


day  of 


,  19 


Signature  of  Client 


Address  of  Client 


Form  2 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of  

Solicitor 

—  and  — 

Client 

Upon  the  application  of 

and  the  applicant  hereby  undertaking  to  pay  what,  if  anything,  is  found 
due  to  the  solicitor  upon  review  of  the  bill  hereinafter  mentioned: 

1.  It  Is  Ordered  that  the  solicitor  do,  within  fourteen  days  from 
the  service  of  this  order,  deliver  to  the  applicant  a  bill  for  his  services 
and  that  it  when  dehvered,  be  referred  to  the  review 

officer  at  to  be  reviewed. 


Dated  at 


this 


day  of 


19 


Registrar,  S.C.O. 
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Form  3 

Tlie  Solicitors  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of 


Solicitor 


—  and  — 


Client 


Required: 

A  praecipe  order  for  the  review  of  the  solicitor's  bill  for  services 
delivered  to  me  on  or  about  the  day  of  , 

19      ,  the  retainer  of  the  solicitor  not  being  disputed  and  there  being 
no  special  circumstances. 


Dated  at 


this 


day  of 


,  19 


Signature  of  Client 


Address  of  Client 


Form  4 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of  

Solicitor 

—  and  — 

Client 

Upon  the  application  of 

and  the  applicant  hereby  undertaking  to  pay  what,  if  anything,  is  found 
due  to  the  solicitor  upon  review  of  the  bill  hereinafter  mentioned: 

1.    It  Is  Ordered  that  the  bill  for  his  services  delivered  to  the 
applicant  by  the  solicitor  be  referred  to  the  review 

officer  at  to  be  reviewed. 

Dated  at  this  day  of  ,  19     . 

Registrar,  S.C.O. 

Warning  To  Client  —  The  review  officer  will  report  what,  if 
anything,  is  due  by  you  to  the  solicitor  and,  upon  confirmation 
of  his  report,  payment  may  be  enforced  by  execution. 
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Forms 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of 

Solicitor 


—  and  — 

Client 

Required: 

A  praecipe  order  for  review  of  the  bill  of  costs  delivered  to: 


at 


on  or  about  the day  of ,19      , 

no  order  for  review  of  such  bill  being  previously  made,  the  retainer  of 
the  solicitor  not  being  disputed  and  there  being  no  special  circumstances. 

Dated  at  this  day  of  ,  19     . 

Signature  of  Client 
Address  of  Client 


Form  6 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of 

Solicitor 

—  and  — 

Client 

Upon  the  application  of  the  above-named  solicitor, 

1.    It  Is  Ordered  that  the  bill  of  fees,  charges  and  disbursements 

delivered  by  the  said  solicitor  to 

be  referred  to  the  review  officer  at to  be 

reviewed. 

Dated  at  this  day  of  ,  19     . 

Registrar,  S.C.O. 

Warning  To  Client  —  The  review  officer  will  report  what,  if 
anything,  is  due  by  you  to  the  solicitor  and,  upon  confirmation 
of  his  report,  payment  may  be  enforced  by  execution. 
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Form  7 

The  Solicitors'  Fees  Act,  1974 
IN  THE  SUPREME  COURT  OF  ONTARIO 


In  The  Matter  Of 

Solicitor 


—  and 


Client 

Pursuant  to  the  order  dated  the  day  of  , 

19      ,1  issued  my  appointment  for  the  review  of  the  bill  for  services 
delivered  by  the  above-named  solicitor  to  and 

on  the  day  of  ,  19      ,  I  was  attended  by 

and 

proceeded  with  the  review  of  the  bill  and  I  find  as  follows: 

That  the  bill  as  delivered  amounted  to  the 
sum  of:  $ 

and  as  reviewed  by  me  amounts  to  the  sum  of:  $ 

and 

has  been  paid  on  account  of  the  bill:  

and  therefore  I  find  there  is  due  to  the  solicitor 

by  the  client  the  sum  of:  $ 

and  the  costs  and  disbursements  of  the  review 

are  allowed  at  the  sum  of:  $ 

making  a  total  of  $ 


All  of  which  I  respectfully  beg  to  report. 
Dated  at  this  day  of  ,  19 

Review  Officer. 
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PARTC 

Regulation 

under 

The  Legal  Aid  Act 

1.  Clause  b  of  subsection  1  of  section  127  of  Regulation  557 
of  Revised  Regulations  of  Ontario,  1970  is  amended  by  striking 
out  "taxation"  in  the  seventh  line  and  inserting  in  lieu  thereof 
"review"  and  by  striking  out  "The  Sohcitors  Act"  in  the  eighth 
line  and  inserting  in  lieu  thereof  "The  Solicitors'  Fees  Act,  1974" 

Explanatory  Note 

This  amendment  brings  the  wording  of  the  regulation  into  line  with 
that  used  in  The  Solicitors'  Fees  Act,  1974.  The  new  concept  is  that  a 
soh'citor's  bill  for  services  is  "reviewed"  rather  than  "taxed". 


Regulation 

under 

The  Surrogate  Courts  Act 

1.  Section  63  of  Regulation  806  of  Revised  Regulations  of 
Ontario,  1970  is  revoked  and  the  following  substituted  therefor: 

63.  Upon  passing  accounts,  the  judge  may  moderate  any 
bill  of  a  solicitor  for  services  performed  for  the  executors, 
administrators,  trustees  or  guardians,  or  may  refer  the  bill 
for  review  under  The  Solicitors'  Fees  Act,  1974. 


Explanatory  Note 

The  section  is  rewritten  to  bring  the  wording  into  line  with  that  used 
in  The  Solicitors'  Fees  Act,  1974,  the  new  concept  being  that  a  solicitor's 
bill  for  services  is  "reviewed"  rather  than  "taxed". 


Regulation 

under 

The  Judicature  Act 


1.  Rules  675  and  696  of  Regulation  545  of  Revised  Regula- 
tions of  Ontario,  1970  are  revoked. 


Explanatory  Note 

These  Rules  are  redundant;  they  are  now  sections  14  and  22  of  The 
Solicitors'  Fees  Act,  1974. 
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CONCLUSION 


The  Commission  records  its  thanks  and  appreciation  to  Professor 
Stanley  Sadinsky,  Faculty  of  Law,  Queen's  University  who,  as  research 
supervisor,  rendered  invaluable  service  both  in  the  research  undertaken 
and  also  in  the  preparation  of  the  draft  Report.  We  were  particularly  for- 
tunate in  having  L.  R.  MacTavish,  Esq.,  Q.C,  assist  us  with  the  drafting 
of  the  proposed  bill  accompanying  the  Report.  We  also  express  our  thanks 
to  Maureen  J.  Sabia  and  John  F.  Layton,  Legal  Research  Officers  with  the 
Commission,  who  assisted  materially  in  the  preparation  of  the  final  draft. 

All  of  which  is  respectfully  submitted. 


H.  ALLAN  LEAL, 

Chairman 


JAMES  C.  McRUER, 

Commissioner 


RICHARD  A.  BELL, 

Commissioner 

W.  GIBSON  GRAY, 

Commissioner 


WILLIAM  R.  POOLE, 
Commissioner 


September  28,  1973. 
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APPENDIX  I 

CHAPTER  441 
The  Solicitors  Act 

UNAUTHORIZED  PRACTICE 

1.  If  a  person,  unless  himself  a  party  to  the  proceeding,  ^e^g^ns^" 
commences,  prosecutes  or  defends  in  his  own  name,  or  that  of  practising 

,  ,  !•  •  1  1        •         1  without  being 

any  other  person,  any  action  or  proceedmg  without  having  been  admitted  as 
admitted  and  enrolled  as  a  solicitor,  he  is  incapable  of  recovering 
any  fee,  reward  or  disbursements  on  account  thereof,  and  is 
guilty  of  a  contempt  of  the  court  in  which  such  proceeding  was 
commenced,  carried  on  or  defended,  and  is  punishable  accord- 
ingly.    R.S.O.  1960,  c.  378,  s.  7;  1970,  c.  20,  s.  2. 

solicitor's  costs 

2. — (1)   No  action  shall  be  brought  for  the  recovery  of  fees,  deJJverThe^ 
charges  or  disbursements  for  business  done  by  a  solicitor  as  such  bin  one 
until  one  month  after  a  bill  thereof,  subscribed  with  the  proper  bringing 
hand  of  the  solicitor,  his  executor,  administrator  or  assignee  or,  ?os'ts" 
in  the  case  of  a  partnership,  by  one  of  the  partners,  either  with 
his  own  name,  or  with  the  name  of  the  partnership,  has  been 
delivered  to  the  person  to  be  charged  therewith,  or  sent  by  post 
to,  or  left  for  him  at  his  office  or  place  of  abode,  or  has  been 
enclosed   in   or   accompanied   by   a   letter   subscribed   in   like 
manner,  referring  to  such  bill. 

(2)  In  proving  compliance  with  this  Act  it  is  not  necessary  in  j^^firsf"^^^*^^ 
the  first  instance  to  prove  the  contents  of  the  bill  delivered,  sent  instance  to 

1    r      1         •     •  rr-    •  t  'ii      r  r  prove  Contents 

or  lert,  but  it  is  sufficient  to  prove  that  a  bill  of  fees,  charges  or  of  bin 
disbursements  subscribed  as  required  by  subsection  1,  or  en- 
closed in  or  accompanied  by  such  letter,  was  so  delivered,  sent 
or  left,  but  the  other  party  may  show  that  the  bill  so  delivered, 
sent  or  left,  was  not  such  a  bill  as  constituted  a  compliance  with 
this  Act. 

(3)  A  solicitor's  bill  of  fees,  charges  or  disbursements  jsp^''^"*" 

^     ^  ^  ?  o  lump  sum 

sufficient  in  form  if  it  contains  a  reasonable  statement  or  descrip- 
tion of  the  services  rendered  with  a  lump  sum  charge  therefor 
together  with  a  detailed  statement  of  disbursements,  and  in  any 
action  upon  or  taxation  of  such  a  bill  if  it  is  deemed  proper 
further  details  of  the  services  rendered  may  be  ordered.  R.S.O. 
1960,  c.  378,  s.  31. 

3.  Where  the  retainer  of  the  solicitor  is  not  disputed  and  there  P^^^r  for 

r  taxation  on 

are  no  special  circumstances,  an  order  may  be  obtained  on  prae-  praecipe 
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clpe  from  the  proper  officer  in  the  county  in  which  the  solicitor 
resides, 

(a)  by  the  client,  for  the  delivery  and  taxation  of  the 
solicitor's  bill; 

(b)  by  the  client,  for  the  taxation  of  a  bill  already  de- 
livered, within  one  month  from  its  delivery; 

(c)  by  the  solicitor,  for  the  taxation  of  a  bill  already 
delivered,  at  any  time  after  the  expiration  of  one 
month  from  its  delivery,  if  no  order  for  its  taxation 
has  been  previously  made.     R.S.O.  1960,  c.  378,  s.  32. 


No  reference 
on  application 
of  party 
chargeable 
after  verdict 
or  after  12 
months  from 
delivery 


Directions 
as  to  costs 


4. —  (1 )  No  such  reference  shall  be  directed  upon  an  applica- 
tion made  by  the  party  chargeable  with  such  bill  after  a  verdict 
or  judgment  has  been  obtained,  or  after  twelve  months  from  the 
time  such  bill  was  delivered,  sent  or  left  as  aforesaid,  except 
under  special  circumstances  to  be  proved  to  the  satisfaction  of 
the  court  or  judge  to  whom  the  application  for  the  reference  is 
made. 

(2)  Where  the  reference  is  made  under  subsection  1,  the 
court  or  judge,  in  making  it,  may  give  any  special  directions 
relative  to  its  costs.     R.S.O.  1960,  c.  378,  s.  33. 


When  officer         5    j^  casc  either  party  to  a  reference,  having  due  notice, 

may  tax  bill  r        ^  '  &  ' 

ex  parte  rcfuscs  or  ncglccts  to  attend  the  taxation,  the  officer  to  whom  the 

reference  is  made  may  tax  the  bill  ex  parte.     R.S.O.  1960,  c. 
378,  s.  34. 


Delivery  of 
bill  and 
reference  to 
taxation 


Credits, 
debits,  etc., 
on  reference 


Costs  on 
reference 


No  action 
pro  tern 


Amount 
certified 


6. —  (1)  When  a  client  or  other  person  obtains  an  order  for 
the  delivery  and  taxation  of  a  solicitor's  bill  of  fees,  charges  and 
disbursements,  or  a  copy  thereof,  the  bill  shall  be  delivered 
within  fourteen  days  from  the  service  of  the  order. 

(2)  The  bill  delivered  shall  stand  referred  to  the  proper 
officer  for  taxation,  and  on  the  reference  the  solicitor  shall  give 
credit  for,  and  an  account  shall  be  taken  of,  all  sums  of  money 
by  him  received  from  or  on  account  of  the  client,  and  the 
solicitor  shall  refund  what,  if  anything,  he  may  on  such  taxation 
appear  to  have  been  overpaid. 

(3)  The  costs  of  the  reference  are,  unless  otherwise  directed, 
in  the  discretion  of  the  officer,  subject  to  appeal,  and  shall  be 
taxed  by  him  when  and  as  allowed. 

(4)  The  solicitor  shall  not  commence  or  prosecute  any  action 
in  respect  of  the  matters  referred  pending  the  reference  without 
leave  of  the  court  or  a  judge. 

(5)  The  amount  certified  to  be  due  shall  be  paid  forthwith 
after  confirmation  of  the  certificate  by  filing,  as  in  the  case  of  a 
master's  report,  by  the  party  liable  to  pay  the  same. 
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(6)  Upon  payment  by  the  client  or  other  person  of  what,  if  Client's 
anything,  appears  to  be  due  to  the  solicitor,  or  if  nothing  is 
found  to  be  due  to  the  solicitor,  the  solicitor,  if  required,  shall 
deliver  to  the  client  or  other  person,  or  as  he  direct,  all  deeds, 
books,  papers  and  writings  in  the  solicitor's  possession,  custody 

or  power  belonging  to  the  client. 

(7)  The  order  shall  be  read  as  if  it  contained  the  above  par-  contents 

^     ''  ^  of  order 

ticulars,  and  shall  not  set  forth  the  same,  but  may  contain  any 
variation  therefrom  and  any  other  directions  that  the  court  or 
judge  sees  fit  to  make. 

(8)  An  order  for  reference  of  a  solicitor's  bill  for  taxation  ^^at  order 

^     ■'  ^  _  presumed 

shall  be  presumed  to  contain  subsections  2  to  6  whether  obtained  to  contain 
on  praecipe  or  otherwise,  and  by  the  solicitor,  client  or  other 
person  liable  to  pay  the  bill. 

(9)  The    reference    for    taxation    shall,    unless    otherwise  J^f^'^f"'^^/^ 

^     ^  '  be  to  local 

ordered,  be  to  the  proper  taxing  officer  for  the  county  in  which  taxing  officer 
the  solicitor  resides.     R.S.O.  1960,  c.  378,  s.  35. 

7.  A  judge  of  the  Supreme  Court  or  of  a  county  or  district  ^f]^^^  ^^^ 
court,  on  proof  to  his  satisfaction  that  there  is  probable  cause  costs  within 
for  believing  that  the  party  chargeable  is  about  to  depart  from  may  be 
Ontario,  may  authorize  a  solicitor  to  commence  an  action  for  ^ 
the  recovery  of  his  fees,  charges  or  disbursements  against  the 
party  chargeable  therewith,  although  one  month  has  not  expired 
since  the  delivery  of  the  bill.     R.S.O.  1960,  c.  378,  s.  36. 

8. — (1)   Where  a  person,  not  being  chargeable  as  the  p™- ZhTreTpany 
cipal  party,  is  liable  to  pay  or  has  paid  a  bill  either  to  the  not  being 

^,    .  .  "^  .        the  principal, 

solicitor,  his  assignee,  or  personal  representative,  or  to  the  prm-  paysabiii 
cipal  party  entitled  thereto,  the  person  so  liable  to  pay  or  pay- 
ing, his  assignee  or  personal  representative,  may  apply  to  the 
court  for  an  order  referring  to  taxation  as  the  party  chargeable 
therewith  might  himself  have  done,  and  the  same  proceedings 
shall  be  had  thereupon  as  if  the  application  had  been  made  by 
the  party  so  chargeable. 

(2)  If  such  application  is  made  where,  under  the  provisions  ^rciims^tances 
hereinbefore  contained,  a  reference  is  not  authorized  to  be  made  may  be 

.  .  considered  in 

except  under  special  circumstances,  the  court  may  take  into  such  case 
consideration  any  additional  special  circumstances  applicable  to 
the  person  making  it,  although  such  circumstances  might  not  be 
applicable  to  the  party  chargeable  with  the  bill  if  he  was  the 
party  making  the  application. 

(3)  For  the  purpose  of  such  reference,  the  court  may  order  Jjifyg/"'". 
the  solicitor,  his  assignee  or  representative,  to  deliver  to  the  a  copy  of 
party  making  the  application  a  copy  of  the  bill  upon  payment  of 

the  costs  of  the  copy. 

(4)  When  a  person,  other  than  the  client,  applies  for  taxa- T^^J^oj^^^^t 
tion  of  a  bill  delivered  or  for  the  delivery  of  a  copy  thereof  for  third  person 


88 


Application 
of  s.  6 


the  purpose  of  taxation  and  it  appears  that  by  reason  of  the  con- 
duct of  the  client  the  appHcant  is  precluded  from  taxing  the  bill, 
but  is  nevertheless  entitled  to  an  account  from  the  client,  it  is 
not  necessary  for  the  applicant  to  bring  an  action  for  an  account, 
but  the  court  may,  in  a  summary  manner,  refer  a  bill  already 
delivered  or  order  delivery  of  a  copy  of  the  bill,  and  refer  it  for 
taxation,  as  between  the  applicant  and  the  client,  and  may  add 
such  parties  not  already  notified  as  may  be  necessary. 

(5)   The  provisions  of  section  6,  so  far  as  they  are  applicable, 
apply  to  such  taxation.     R.S.O.  1960,  c.  378,  s.  37. 


When  a  biU 
may  be 
relaxed 


Payment  not 
to  preclude 
taxation  if 
applied  for 
within  a 
year 


Taxation 
of  costs 


9.  No  bill  previously  taxed  shall  be  again  referred  unless 
under  the  special  circumstances  of  the  case  the  court  thinks  fit  to 
direct  a  retaxation  thereof.     R.S.O.  1960,  c.  378,  s.  38. 

10.  The  payment  of  a  bill  does  not  preclude  the  court  from 
referring  it  for  taxation,  if  the  application  is  made  within  twelve 
months  after  payment,  and  if  the  special  circumstances  of  the 
case,  in  the  opinion  of  the  court,  appear  to  require  the  taxation. 
R.S.O.  1960,  c.  378,  s.  39. 

11.  The  bill  of  a  solicitor  for  any  fees,  charges  or  disburse- 
ments in  respect  of  business  transacted  in  a  surrogate  court,  may 
be  directed  to  be  taxed  by  the  proper  officer  of  such  court. 
R.S.O.  1960,  c.  378,  s.  40. 


A  taxing 
officer  may 
require  the 
assistance 
of  the  officer 
of  any  other 
court 


12.  Where  a  bill  is  referred  for  taxation,  the  officer  to  whom 
the  reference  is  made  may  request  the  proper  officer  of  any  other 
court  to  assist  him  in  taxing  any  part  of  the  bill,  and  the  officer 
so  requested  shall  thereupon  tax  it,  and  has  the  same  powers  and 
may  receive  the  same  fees  in  respect  thereof  as  upon  a  reference 
to  him  by  the  court  of  which  he  is  an  officer,  and  he  shall  return 
the  bill,  with  his  opinion  thereon,  to  the  officer  who  so  requests 
him  to  tax  it.     R.S.O.  1960,  c.  378,  s.  41. 


How  applica- 
tions against 
solicitors  to 
be  entitled 


13.  Every  application  to  refer  a  bill  for  taxation,  or  for  the 
delivery  of  a  bill,  or  for  the  delivering  up  of  deeds,  documents  and 
papers,  shall  be  made  In  the  matter  of  (the  solicitor),  and  upon 
the  taxation  of  the  bill  the  report  of  the  officer  by  whom  the  bill 
is  taxed,  unless  set  aside  or  varied,  is  final  and  conclusive  as  to 
the  amount  thereof,  and  payment  of  the  amount  found  to  be  due 
and  directed  to  be  paid  may  be  enforced  according  to  the  prac- 
tice of  the  court  in  which  the  reference  was  made.  R.S.O. 
1960,  c.  378,  s.  42,  amended. 


RULES 


Rules 

Committee 
may  make 
rules,  etc. 


14.  Subject  to  the  approval  of  the  Lieutenant  Governor  in 
Council,  the  Rules  Committee  may  make  general  rules  for  carry- 
ing out  this  Act.     R.S.O.  1960,  c.  378,  sr43,  amended. 
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15.  Such    rules    may    include    rules    respecting   business   by  j;''^"^^;^^;^^,;"^^^ 
solicitors   connected   with  sales,   purchases,   leases,   mortgages,  ["1^^;^;.^^ 
settlements  and  other  matters  of  conveyancing,  and  may,   as  matters 
regards  the  mode  of  remuneration,  prescribe  that  it  shall  be 
according  to  a  scale  of  rates  of  commission  or  percentage,  vary- 
ing or  not  in  different  classes  of  business,  or  by  a  gross  sum  or 

by  a  fixed  sum  for  each  document  prepared  or  perused  without 
regard  to  length,  or  in  any  other  mode  or  partly  in  one  mode 
and  partly  in  another  or  others,  and  may,  as  regards  the  amount 
of  the  remuneration,  regulate  the  same  with  reference  to  all  or 
any  of  the  following  among  other  considerations: 

1.  The  position  of  the  party  for  whom  the  solicitor  is  con- 
cerned in  any  business,  that  is,  whether  as  vendor  or  as 
purchaser,  lessor  or  lessee,  mortgagor  or  mortgagee,  and 
the  like. 

2.  The  place,  district  and  circumstances  at  or  in  which  the 
business  or  part  thereof  is  transacted. 

3.  The  amount  of  the  capital  money  or  of  the  rent  to  which 
the  business  relates. 

4.  The  skill,  labour  and  responsibility  involved  therein  on  the 
part  of  the  solicitor. 

5.  The  number  and  importance  of  the  documents  prepared 
or  perused,  without  regard  to  length.  R.S.O.  1960,  c. 
378,  s.  44. 

16.  In  the  absence  of  any  eeneral  rule,  and  so  far  as  any  what  to  be 

■'     ^  -J   considered 

general  rule  does  not  apply,  the  taxing  officer,  in  taxing  a  bill '"  taxation 

of  costs 

for  preparing  and  executing  any  instrument,  shall  consider  not 
the  length  of  the  instrument  but  the  skill,  labour  and  responsi- 
bility involved  therein.     R.S.O.  1960,  c.  378,  s.  45,  amended. 


AGREEMENTS  BETWEEN  SOLICITORS  AND  CLIENTS 

17.  In  this  section  and  in  sections  1  8  to  35,  interpre- 

'  tation 

{a)  "client"  includes  a  person  who,  as  a  principal  or  on 
behalf  of  another  person,  retains  or  employs  or  is  about 
to  retain  or  employ  a  solicitor,  and  a  person  who  is  or 
may  be  liable  to  pay  the  bill  of  a  solicitor  for  any  services; 

(^)  "services"  includes  fees,  costs,  charges  and  disburse- 
ments.    R.S.O.  1960,  c.  378,  s.  46. 

18. —  (1)   Subject  to  sections  19  to  35  a  solicitor  may  make  be^tweJi^"^' 
an  agreement  in  writing  with  his  client  respecting  the  amount  and  solicitors 

e  Pill  P  r  ^"d  clients 

manner  or  payment  for  the  whole  or  a  part  of  any  past  or  future  astocom- 
services  in  respect  of  business  done  or  to  be  done  by  the  solicitor,  p^"^^^'°" 
either  by  a  gross  sum  or  by  commission  or  percentage,  or  by 


90 


Interpre- 
tation 


Application 


salary  or  otherwise,  and  either  at  the  same  rate  or  at  a  greater 
or  less  rate  than  that  at  which  he  would  otherwise  be  entitled  to 
be  remunerated. 

(2)  In  this  section,  "commission"  and  "percentage"  apply 
only  to  non-contentious  business  and  to  conveyancing. 

(3)  This  section  applies  to  and  includes  any  business  to 
which  section  1 5  relates,  whether  or  not  any  general  rule  under 
section  14  is  in  operation.     R.S.O.  1960,  c.  378,  s.  47. 


Approval  of 
agreement 
by  taxing 
officer 


19.  Where  the  agreement  is  made  in  respect  of  business  done 
or  to  be  done  in  any  court,  except  a  small  claims  court,  the 
amount  payable  under  the  agreement  shall  not  be  received  by  the 
solicitor  until  the  agreement  has  been  examined  and  allowed  by 
a  taxing  officer  of  a  court  having  power  to  enforce  the  agree- 
ment.    R.S.O.  1960,  c.  378,  s.  48,  amended. 


Opinion  of 
court  on 
agreement 


20.  Where  it  appears  to  the  taxing  officer  that  the  agreement 
is  not  fair  and  reasonable,  he  may  require  the  opinion  of  a  court 
to  be  taken  thereon.     R.S.O.  1960,  c.  378,  s.  49. 


Rejection  of 
agreement 
by  court 


21.  The  court  may  either  reduce  the  amount  payable  under 
the  agreement  or  order  it  to  be  cancelled  and  the  costs,  fees, 
charges  and  disbursements  in  respect  of  the  business  done  to  be 
taxed  in  the  same  manner  as  if  the  agreement  had  not  been 
made.     R.S.O.  1960,  c.  378,  s.  50. 


Agreement 
not  to  affect 
costs  as  be- 
tween party 
and  party 


22.  Such  an  agreement  does  not  aflfect  the  amount,  or  any 
right  or  remedy  for  the  recovery,  of  any  costs  recoverable  from 
the  client  by  any  other  person,  or  payable  to  the  client  by  any 
other  person,  and  any  such  other  person  may  require  any  costs 
payable  or  recoverable  by  him  to  or  from  the  client  to  be  taxed 
in  the  ordinary  manner,  unless  such  person  has  otherwise 
agreed;  but  the  client  who  has  entered  into  the  agreement  is  not 
entitled  to  recover  from  any  other  person  under  any  order  for 
the  payment  of  any  costs  that  are  the  subject  of  the  agreement 
more  than  the  amount  payable  by  the  client  to  his  own  solicitor 
under  the  agreement.     R.S.O.  1960,  c.  378,  s.  51. 


Claims  for 
additional 
remuneration 
excluded 


23.  Such  an  agreement  excludes  any  further  claim  of  the 
solicitor  beyond  the  terms  of  the  agreement  in  respect  of  services 
in  relation  to  the  conduct  and  completion  of  the  business 
in  respect  of  which  it  is  made,  except  such  as  are  expressly 
excepted  by  the  agreement.     R.S.O.  1960,  c.  378,  s.  52. 


Agreements 
relieving 
solicitor  from 
liability  for 
negligence 
void 


24.  A  provision  in  any  such  agreement  that  the  solicitor  is 
not  to  be  liable  for  negligence  or  that  he  is  to  be  relieved  from 
any  responsibility  to  which  he  would  otherwise  be  subject  as 
such  solicitor  is  wholly  void.     R.S.O.  1960,  c.  378,  s.  53. 
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25.  No  action  shall  be  brought  upon  any  such  agreement,  but  ^f'^d^s"|i"e^s^'°" 
every  question  respecting  the  validity  or  effect  of  it  may  be  under  the 

''       ^  i^  '-^  1  r  1  -1      agreement 

exammed  and  determmed,  and  it  may  be  enforced  or  set  aside 
without  action  on  the  application  of  any  person  who  is  a  party  to 
the  agreement  or  who  is  or  is  alleged  to  be  liable  to  pay  or  who  is 
or  claims  to  be  entitled  to  be  paid  the  costs,  fees,  charges  or 
disbursements,  in  respect  of  which  the  agreement  is  made,  by  the 
court,  not  being  a  small  claims  court,  in  which  the  business  or 
any  part  of  it  was  done  or  a  judge  thereof,  or,  if  the  business 
was  not  done  in  any  court,  by  the  Supreme  Court.  R.S.O. 
1960,  c.  378,  s.  54,  amended. 

26.  Upon  any  such  application,  if  it  appears  to  the  court  that  ^"a^reement 
the  agreement  is  in  all  respects  fair  and  reasonable  between  the 
parties,  it  may  be  enforced  by  the  court  by  order  in  such  manner 

and  subject  to  such  conditions  as  to  the  costs  of  the  application 
as  the  court  thinks  fit,  but,  if  the  terms  of  the  agreement  are 
deemed  by  the  court  not  to  be  fair  and  reasonable,  the  agree- 
ment may  be  declared  void,  and  the  court  may  order  it  to  be 
cancelled  and  may  direct  the  costs,  fees,  charges  and  disburse- 
ments incurred  or  chargeable  in  respect  of  the  matters  included 
therein  to  be  taxed  in  the  ordinary  manner.  R.S.O.  1960,  c. 
378,  s.  55. 

27.  Where  the  amount  agreed  under  any  such  agreement  has  of^ajreem^ent 
been  paid  by  or  on  behalf  of  the  client  or  by  any  person  charge- 
able with  or  entitled  to  pay  it.  the  Supreme  Court  may,  upon  the 
application  of  the  person  who  has  paid  it,  within  twelve  months 

after  the  payment  thereof,  if  it  appears  to  the  court  that  the 
special  circumstances  of  the  case  require  the  agreement  to  be 
reopened,  reopen  it  and  order  the  costs,  fees,  charges  and  dis- 
bursements to  be  taxed,  and  may  also  order  the  whole  or  any 
part  of  the  amount  received  by  the  solicitor  to  be  repaid  by  him 
on  such  terms  and  conditions  as  to  the  court  seems  just.  R.S.O. 
1960,  c.  378,  s.  56. 

28.  Where  any  such  agreement  is  made  by  the  client  in  the  ^1^^/^  ^"'^ 
capacity  of  guardian  or  of  trustee  under  a  deed  or  will,  or  of  cHent  in 

.  -.  ,  -11     1       fiduciary 

committee  of  any  person  whose  estate  or  property  will  be  capacity 
chargeable  with  the  amount  or  any  part  of  the  amount  payable 
under  the  agreement,  the  agreement  shall,  before  payment,  be 
laid  before  the  taxing  officer  at  Toronto  who  shall  examine  it 
and  may  disallow  any  part  of  it  or  may  require  the  direction  of 
the  court  to  be  made  thereon.     R.S.O.  1960,  c.  378,  s.  57. 

29.  If  the  client  pays  the  whole  or  any  part  of  such  amount  ^jjhour^'"^ 
without  the  previous  allowance  of  such  officer  or  the  direction  of  approval  to 

,  1        •     I-    1  1  t)e  liable  to 

the  court,  he  is  liable  to  account  to  the  person  whose  estate  or  estate 
property  is  charged  with  the  amount  paid  or  any  part  of  it  for 
the  amount  so  charged,  and  the  solicitor  who  accepts  such  pay- 
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dependent 
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ment  may  be  ordered  by  the  court  to  refund  the  amount  received 
by  him.     R.S.O.  1960,  c.  378,  s.  58. 

30.  Nothing  in  sections  1 8  and  35  gives  vahdity  to  a  purchase 
by  a  solicitor  of  the  interest  or  any  part  of  the  interest  of  his 
client  in  any  action  or  other  contentious  proceeding  to  be 
brought  or  maintained,  or  gives  validity  to  an  agreement  by 
which  a  solicitor  retained  or  employed  to  prosecute  an  action  or 
proceeding  stipulates  for  payment  only  in  the  event  of  success 
in  the  action  or  proceeding,  or  where  the  amount  to  be  paid  to 
him  is  a  percentage  of  the  amount  or  value  of  the  property 
recovered  or  preserved  or  otherwise  determinable  by  such 
amount  or  value  or  dependent  upon  the  result  of  the  action  or 
proceeding.     R.S.O.  1960,  c.  378,  s.  59. 


Where 
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or  becomes 
incapable  of 
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agreement 
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31.  Where  a  solicitor  who  has  made  such  an  agreement  and 
who  has  done  anything  under  it  dies  or  becomes  incapable  of 
acting  before  the  agreement  has  been  completely  performed  by 
him,  an  application  may  be  made  to  any  court  that  would  have 
jurisdiction  to  examine  and  enforce  the  agreement  by  any  person 
who  is  a  party  thereto,  and  the  court  may  thereupon  enforce  or 
set  aside  the  agreement  so  far  as  it  may  have  been  acted  upon 
as  if  the  death  or  incapacity  had  not  happened,  and,  if  it  deems 
the  agreement  to  be  in  all  respects  fair  and  reasonable,  may 
order  the  amount  in  respect  of  the  past  performance  of  it  to  be 
ascertained  by  taxation,  and  the  taxing  officer,  in  ascertaining 
such  amount,  shall  have  regard,  so  far  as  may  be,  to  the  terms 
of  the  agreement,  and  payment  of  the  amount  found  to  be  due 
may  be  ordered  in  the  same  manner  as  if  the  agreement  had 
been  completely  performed  by  the  solicitor.  R.S.O.  1960,  c. 
378,  s.  60. 

32.  If,  after  any  such  agreement  has  been  made,  the  client 
changes  his  solicitor  before  the  conclusion  of  the  business  to 
which  the  agreement  relates,  which  he  is  at  liberty  to  do  not- 
withstanding the  agreement,  the  solicitor,  party  to  the  agreement, 
shall  be  deemed  to  have  become  incapable  to  act  under  it  within 
the  meaning  of  section  3 1 ,  and  upon  any  order  being  made  for 
taxation  of  the  amount  due  him  in  respect  of  the  past  perform- 
ance of  the  agreement  the  court  shall  direct  the  taxing  officer  to 
have  regard  to  the  circumstances  under  which  the  change  of 
solicitor  took  place,  and  upon  the  taxation  the  solicitor  shall  be 
deemed  not  to  be  entitled  to  the  full  amount  of  the  remuneration 
agreed  to  be  paid  to  him,  unless  it  appears  that  there  has  been 
no  default,  negligence,  improper  delay  or  other  conduct  on  his 
part  affording  reasonable  ground  to  the  client  for  the  change  of 
solicitor.     R.S.O.  1960,  c.  378,  s.  61. 

33.  Except  as  otherwise  provided  in  sections  18  to  32  and 
sections  34  and  35,  a  bill  of  a  solicitor  for  the  amount  due 
under  any  such  agreement  is  not  subject  to  any  taxation  or  to 
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any  provision  of  law  respecting  the  signing  and  delivery  of  a  bill 
of  a  solicitor.     R.S.O.  1960,  c.  378,  s.  62. 

34.  A  solicitor  may  accept  from  his  client,  and  a  client  may  ^^"be^ 
give  to  his  solicitor,  security  for  the  amount  to  become  due  to  givpn  to 

1  1'    '  n        1        •  1  111'  1   r        •  solicitor  for 

the  solicitor  for  business  to  be  transacted  by  him  and  for  interest  costs 
thereon,  but  so  that  the  interest  is  not  to  commence  until  the 
amount  due  is  ascertained  by  agreement  or  by  taxation.     R.S.O. 
1960,  c.  378,  s.  63. 

35.  A  solicitor  may  charge  interest  at  the  rate  of  5  per  cent  ]}}^l^^^^  °"  , 

JO  r  disbursements 

per  annum  on  his  disbursements  and  costs,  whether  by  scale  or  and  costs 
otherwise,  from  the  expiration  of  one  month  from  demand  from 
the  client,  and  where  the  same  are  payable  by  an  infant  or  out 
of  a  fund  presently  available  the  demand  may  be  made  on  the 
parent  or  guardian  or  the  trustee  or  other  person  liable.  R.S.O. 
1960,  c.  378,  s.  64. 


SOLICITORS  AS  MORTGAGEES,  ETC. 

36. —  (1)   In  this  section  "mortgage"  includes  any  charge  on  interpre- 

^     y  DO  JO  tation 

any  property  for  securing  money  or  money's  worth.  R.S.O. 
1960,  c.  378,  s.  65. 

(2)  A  solicitor  to  whom,  either  alone  or  jointly  with  any  ^S^''^^^' ^t'^- 

^     ^  '  .       where  mort- 

other  person,  a  mortgage  is  made,  or  the  firm  of  which  the  solic-  e^ge  is  made 

.  1  .  .  t     ,  .         ,.  1,  ,        •  1  with  solicitor 

itor  IS  a  member,  is  entitled  to  receive  for  all  business  transacted 
and  acts  done  by  the  solicitor  or  firm  in  negotiating  the  loan, 
deducing  and  investigating  the  title  to  the  property  and  preparing 
and  completing  the  mortgage,  all  the  usual  professional  charges 
and  remuneration  that  he  or  they  would  have  been  entided  to 
receive  if  the  mortgage  had  been  made  to  a  person  not  a  soHcitor 
and  the  person  had  retained  and  employed  the  solicitor  or  firm 
to  transact  such  business  and  do  such  acts,  and  such  charges 
and  remuneration  are  accordingly  recoverable  from  the  mort- 
gagor. R.S.O.  1960,  c.  378,  s.  66. 

(3)  A  solicitor  to  or  in  whom,  either  alone  or  jointly  with  ^''^^^,°^   ... 

^     ^  '  J  -^  solicitor  with 

any  other  person,  a  mortgage  is  made  or  is  vested  by  transfer  or  whorn  mort- 
transmission,  or  the  firm  of  which  the  solicitor  is  a  member,  is  to  recover 

c*ost^    ptc 

entitled  to  receive  and  recover  from  the  person  on  whose  behalf 
the  same  is  done  or  to  charge  against  the  security  for  all  business 
transacted  and  acts  done  by  the  solicitor  or  firm  subsequent  and 
in  relation  to  the  mortgage  or  to  the  security  thereby  created  or 
the  property  therein  comprised  all  such  usual  professional 
charges  and  remuneration  as  he  or  they  would  have  been  entitled 
to  receive  if  the  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor  and  the  person  had  retained 
and  employed  the  solicitor  or  firm  to  transact  such  business  and 
do  such  acts,  and  accordingly  the  mortgage  shall  not  be 
redeemed  except  upon  payment  of  such  charges  and  remunera- 
tion.    R.S.O.  1960,  c.  378,  s.  67. 
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(4)  A  solicitor  who  is  a  director  of  a  trust  company  or  of  any 
other  company,  or  the  firm  of  which  the  solicitor  is  a  member  is 
entitled  to  receive  for  all  business  transacted  or  acts  done  by  the 
solicitor  or  firm  for  the  company  in  relation  to  or  in  connection 
with  any  matter  in  which  the  company  acts  as  trustee,  guardian, 
personal  representative  or  agent,  all  the  usual  professional  fees 
and  remuneration  that  he  or  they  would  be  entitled  to  receive  if 
the  solicitor  had  not  been  a  director  of  the  company,  and  the 
company  had  retained  and  employed  the  solicitor  or  firm  to 
transact  such  business  and  do  such  acts,  and  such  charges  and 
remuneration  are  accordingly  recoverable  from  the  company  and 
may  be  charged  by  them  as  a  disbursement  in  the  matter  of  such 
trusteeship,  guardianship,  administration  or  agency.  R.S.O. 
1960,  c.   378,  s.   68. 
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37.  Where  the  remuneration  of  a  solicitor  or  counsel  em- 
ployed by  a  corporation  is  wholly  or  partly  paid  by  salary,  the 
corporation  employing  the  solicitor  or  counsel  has,  notwith- 
standing, the  right  to  recover  and  collect  lawful  costs  in  all 
actions  and  proceedings  in  the  same  manner  as  if  the  solicitor 
or  counsel  were  not  receiving  a  salary  if  the  costs  are  by  the 
terms  of  his  employment  payable  to  the  solicitor  or  counsel  as 
part  of  his  remuneration  in  addition  to  his  salary.  R.S.O.  1960, 
c.  378,  s.  69. 


